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District School Board of Indian River County 
1990 25th Street, Vero Beach, FL 32960 

Special Meeting 
Agenda 

 
Date:  January 30, 2014 
Time:  9:30 a.m. 
Room:  Teacher Education Center (TEC) 
It is hereby advised that if a person decides to appeal any decision made by the Board with respect to any matter considered at 
this meeting, he/she will need to ensure that a verbatim record is made that includes the testimony and evidence upon which 
the appeal is to be made. 

 
Indian River County School Board 

AGENDA 
Special School Board Meeting 

Public Hearing to Legislate Impasse between the Superintendent of the School District of Indian 
River County, Florida and the Indian River County Education Association 

January 30, 2014 at 9:30 a.m. 
 

I.  Call Public Hearing to Order – Chairman Johnson 
 
II.  Purpose of the Public Hearing – Chairman Johnson 

This  is a public hearing conducted by the School Board of  Indian River County, Florida 
(“School  Board”)  pursuant  to  §447.403,  Florida  Statutes,  to  resolve  an  impasse  in 
negotiations between the Superintendent of the School District of Indian River County, 
Florida (“Superintendent”) and the Indian River County Education Association (“IRCEA”) 
involving  unresolved  issues  for  the  2012‐2013  fiscal  year  of  the Collective Bargaining 
Agreement. 
 
The Superintendent declared impasse and invoked the statutory impasse procedures set 
forth in Chapter 447, Florida Statutes.  The parties proceeded to a hearing with a Special 
Magistrate  and  the  Special Magistrate  issued  a  Report  and  Recommendation  dated 
November  25,  2013.    The  Superintendent  rejected  all  or  a  portion  of  the 
Recommendations  in  the  Report  and  Recommendation  of  the  Special Magistrate  by 
Notice dated December 16, 2013, necessitating this public hearing. 
 
Pursuant  to  §447.403(4),  Florida  Statutes,  and  communications  to  the  parties  dated 
December  20,  2013,  both  parties  have  submitted  to  the  School  Board  their 
recommendations  for settling  the  impasse  issues.   This public hearing  is now required 
pursuant  to  §447.403(4)(c),  Florida  Statutes,  in  order  that  each  party  is  afforded  the 
opportunity to explain their positions to the School Board with respect to the  impasse 
issues. 
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This proceeding is open to the public to observe, but it is a labor proceeding with specific 
statutory  requirements  and only  the  two parties,  the  Superintendent  and  IRCEA, will 
make a presentation to the School Board. 
 
Each party will be afforded 2 hours to present their positions on the disputed  impasse 
issues.    In  order  to  allow  each  party  to  fully make  their  presentations,  School  Board 
Members  will  hold  any  questions  until  the  end  of  each  party’s  presentation.    The 
Superintendent will be called upon first and  IRCEA will be called upon next.   Upon the 
conclusion of the presentations by both parties, the School Board Members will have an 
opportunity  to ask any  final questions, deliberate, and  then vote on  resolution of  the 
impasse issues. 
 
Finally, the School Board intends to take a brief break approximately every 2 hours, and 
there will be a 45 minute lunch break at an appropriate time. 

 
III.  Introduction of Parties to the School Board – Chairman Johnson 

 
IV.  Presentation by Superintendent – not more than 2 hours 
 
V.  Presentation by Indian River County Education Association – not more than 2 hours 
 
VI.  School Board Deliberation – Chairman Johnson 
 
VII.  School Board Motion and Vote on the Resolution of the  Issues at  Impasse – Chairman 

Johnson 
 
VIII.  Adjourn the Public Hearing – Chairman Johnson 

 
Anyone who needs a special accommodation may contact the School District’s American Disabilities Act Coordinator at 564‐3011 
or 564‐3219 (TTY 564‐8507) at least 48‐hours in advance of the meeting.  NOTE: Changes and amendments to the agenda can 
occur 72‐hours prior to the meeting.  All special meetings will be held in the Teacher Education Center (TEC) located in the J.A. 
Thompson Administrative Center at 1990 25th Street, Vero Beach, Fl 32960, unless otherwise  specified.   The agenda can be 
accessed by Internet at http://www.indianriverschools.org.  This meeting will be audio taped and posted to the website. 
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1990 25th Street ● Vero Beach, Florida, 32960-3395 ● Telephone: 772-564-3000 ● Fax: 772-569-0424 
 

Frances J. Adams, Ed.D. -  Superintendent 
 

MEMORANDUM 

TO:   Carol Johnson, Chair 
  Karen Disney-Brombach 
  Claudia Jimenez  
  Matthew McCain  
  Dale Simchick 
 
FROM:  Dr. Fran Adams, Superintendent  

RE:   Superintendent’s Recommendations to Resolve the  
Impasse with IRCEA, SM-2013-02 
 

DATE:  January 10, 2014 

CC:   Suzanne D’Agresta, Esq., School Board Attorney 

 In accordance with Section 447.403(4)(a), Florida Statutes, I am hereby submitting 

to the School Board a copy of the findings of fact and recommended decision of the 

Special Magistrate in this matter (Appendix A), along with the School District’s Rejection 

of the Special Magistrate’s Recommendations (Appendix B), and my recommendations 

below for resolving the disputed impasse issues.  

I. INTRODUCTION  

 The most recent collective bargaining agreement between the School District of 

Indian River County (“the District”) and the Indian River County Education Association 

(“IRCEA”), by its terms expired on June 30, 2012. The parties engaged in extensive 

negotiations for a successor agreement, but were unable to agree on many issues.  

 
 School District of Indian River County 
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Package Approach  

Importantly, as the bargaining process unfolded and additions/modifications to 

different provisions of the contract were discussed, the District began packaging its offers 

to the IRCEA. This package approach was extended in an effort to ensure that in the 

event an impasse in negotiations was reached, certain issues critical to the District would 

remain a part of the impasse process and be decided with finality by the District’s School 

Board. The District’s package offers included proposals that the Union favored, and ones 

that it did not favor.  The District made it clear that it was not willing to single out the 

proposals that the Union favored, and remove them from the impasse process.  Rather, 

the offer was a complete package that the Union either had to agree to or reject. 

Ultimately, the Union was not willing to agree to the District’s final package offer. 

Therefore, the District declared impasse to the Florida Public Employees Relations 

Commission on May 7, 2013. A Special Magistrate, Stanley Sergent, was selected by the 

parties, and he subsequently held a hearing to learn of the parties’ respective positions 

on the impasse issues. The District’s position at the Special Magistrate hearing was that 

its final offer consisted of a package deal.  Again, the District reiterated to the Special 

Magistrate that those proposals were specifically made with the understanding that they 

were contingent upon the Union accepting the entire package proposal, including those 

proposals that the Union did not favor.   

The Special Magistrate declined to recommend either for or against the District’s 

package proposal in its entirety, instead making individual recommendations on each of 

the issues at impasse.  Although many of the Special Magistrate’s individual 

recommendations were favorable to the District, the School District rejected the Special 
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Magistrate’s Report and Recommendation in its entirety because the Special Magistrate 

declined to recommend resolution of the remaining issues at impasse by adopting the 

School District’s package proposal1.  

As required by Florida Statutes, I am now submitting to you my recommendations 

for resolving the issues that are at impasse between the District and the IRCEA.  

II. SUPERINTENDENT’S RECOMMENDATION TO RESOLVE THE DISPUTED 

IMPASSE ISSUES 

The recommendations of the Special Magistrate were rejected in their entirety 

because of the Special Magistrate’s failure to recommend adoption of the School District’s 

package proposal. In an effort to amicably resolve the impasse in a manner that I believe 

best takes into consideration the interests of the School District and that of the bargaining 

unit members, I am submitting to the Board a recommendation for resolving the disputed 

impasse issues as a modified package.  

This modified package proposal supports all of the recommendations of the Special 

Magistrate with the exception of three issues:  Title I School Differential Pay, Deletion of 

Step Language, and Modified Instructional Days. 

I urge the Board to adopt the following modified package in its entirety to 

resolve the impasse issues:  

                                                           
1 There is no question under PERC law that the School District has a right to reject both favorable 
and unfavorable recommendations on issues that were included in its package proposal.  
Pompano Beach Professional Fire Fighters, Local 1549 v. City of Pompano Beach, 18 FPER ¶ 
23124 (1992). 
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Issue 1 - Article XIX.3(C) – Compensation and Pay Schedule (Base Salary Increase)  

The Special Magistrate recommended the School District’s wage proposal, which 

consists of a 0.75% increase for teachers who already received a 2.0% step increase, 

and a 2.75% increase to the base salary of teachers who did not receive the step. 

Although the Special Magistrate’s recommendation adopted the School District’s 

proposal on base salary increases, it was rejected because the Special Magistrate did 

not recommend it in conjunction with the School District’s entire package offer.  

I recommend that the School Board adopt the Special Magistrate’s 

recommendation on base salary increases as a part of the modified package 

proposal on all impasse issues. The changes to Article XIX.3(C) I am 

recommending are attached as Appendix C.  

Issue 2 - Article XIX.7 – Title I School Differential Pay 

The Special Magistrate recommended that the School District pay a $1,000 

supplement to teachers who work at Title I schools. The School District rejected this 

recommendation on the basis that a $1,000 supplement for Title I school teachers could 

become economically unsustainable in the future.  This amount already exceeds the total 

approved 2012-2013 base allocation of Federal funding, so the School District would be 

required to pay the balance of this supplement from its General Operating Budget.  In 

future years, if its base allocation were further reduced or eliminated, the School District 

would be committed to cover the entire cost of this supplement, with or without Federal 

funding.  The School District’s pro-rata formula to divide monies received from its Federal 

grant evenly among Title I teachers is more reasonable and economically sound.  
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 I therefore recommend adoption of the School District’s final proposal as 

part of the modified package proposal.  The proposed addition of Article XIX.7 that 

I am recommending is attached as Appendix D.  

Issue 3 - Article XIX.3(C) –Compensation and Pay Schedules (Deletion of Step 

Language) 

The Special Magistrate recommended retention of the current language providing 

that in years when the School District determines that its fund balance and projected 

revenues are sufficient, it must pay for annual step increases in accordance with the 

salary schedule.  He also recommended that the current language permitting the Union 

to grieve and arbitrate the School District’s conclusion regarding the adequacy of its 

financial condition be retained.  

The School District rejected this recommendation. First and foremost, the District 

remains opposed to having an arbitrator decide whether a step increase will be provided 

in any given year.  The current contract language relating to step increases abdicates the 

School Board’s Constitutional and Legislatively mandated responsibility to determine 

where and how to allocate its financial resources.  School Board members are elected by 

the residents of Indian River County, and are accountable to those residents for dividing 

the District’s financial resources among programs, personnel, and capital improvements.  

It is the School Board members’ responsibility to make those determinations within the 

confines of dollars allocated to the District. 

The Special Magistrate’s recommendation strips the School Board members of a 

significant portion of that responsibility.  It effectively places in the hands of an outside 

Page 5 of 123 Presentation IV - 1/30/2014



 

6 
361327 

arbitrator, who has no accountability to the Indian River County electorate, the ability to 

decide on a yearly basis whether a pay increase should or should not be given to 

teachers.  Abdication of this authority by the School Board members to an individual 

unaccountable to the citizens of Indian River County is simply unacceptable.  

Moreover, the current language regarding the ability to arbitrate the District’s 

decision to not grant step increases must be eliminated in light of the new performance 

pay legislation.  If the Special Magistrate’s recommendation is adopted, it could result in 

a significant financial shortfall.  While the Board does have the ability to arrange and 

allocate its finances properly, automatic step increases significantly hinder its flexibility to 

do so, especially in years when step increases are not economically feasible. 

I therefore recommend adoption of the School District’s final proposal as 

part of the modified package proposal, that the current language contained in 

Article XIX.3(C) be deleted from the contract as a part of the modified package 

proposal on all impasse issues. The changes to Article XIX.3(C) I am 

recommending are attached as Appendix E.  

Issue 5 - Article III.1(J) – Modified Instructional Days 

The Special Magistrate recommended an increase in the number of modified 

instructional days from one (1) day per semester to one (1) day per month. The School 

District rejected any increase in the number of modified instructional days for the 2012 – 

2013 contract, which becomes the status quo contract. The adoption of the Special 

Magistrate’s recommendation would require the School District to immediately increase 

the number of modified instructional days for the current school year.  This immediate 
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scheduling change would negatively impact families, schools, and the community.  

Because the calendar for the current school year has already been set, this 

recommendation by the Special Magistrate was rejected.  

I recommend that the current language of Article III.1(J) of the contract 

remain in effect as part of the modified package proposal on all impasse issues.  

Issue 6 - Article III.1(H) – Split/Blended Classes 

The Special Magistrate rejected the Union’s proposal for contract language 

prohibiting the use of split or blended classes.  

I recommend adoption of the Special Magistrate’s recommendation as part 

of the modified package proposal to resolve all impasse issues. 

Issue 7 - Article III.1(L) – Covering for Absent Teachers 

The Special Magistrate found that the Union’s proposed language to protect 

teachers from being required to cover an absent teacher’s class in addition to their own 

class was unnecessary, and he recommended maintenance of the status quo.  

I recommend adoption of the Special Magistrate’s recommendation as part 

of the modified package proposal to resolve all impasse issues. 

Issue 8 - Article III.1(M) – Substitute Teachers 

The Special Magistrate found that the Union’s proposed language to allow a 

principal to seek volunteers from the teaching staff to substitute during their planning 

period is unnecessary and he recommended maintenance of the status quo.  

Page 7 of 123 Presentation IV - 1/30/2014



 

8 
361327 

I recommend adoption of the Special Magistrate’s recommendation as part 

of the modified package proposal to resolve all impasse issues. 

Issue 9 - Article VI.3 – Promotions 

The Special Magistrate rejected the School District’s proposal to eliminate 

language dictating the procedure that the District must follow for posting vacancies 

outside of the bargaining unit and establishing criteria for filling those vacancies. 

This contract language limits the District in its exercise of a management right to 

determine terms and conditions of employment for non-bargaining unit employees. 

 I recommend adoption of the Special Magistrate’s recommendation to keep 

this language in the contract as part of the modified package proposal to resolve 

all impasse issues.  

Issue 10 - Article IV.2 – End of Course Exams 

The Special Magistrate rejected the Union’s proposal to:(1) lower the weight of 

student growth from 50% to 40% based on the assignment of tests, rather than on the 

number of years of data; (2) to require alternative tests for teachers who take end of 

course exams in lieu of FCAT scores; and (3) require the Board to institute a locally 

created roster verification process above and beyond the one already developed and in 

use by the State, prior to any data submission to the State for VAM score calculation.  He 

therefore recommended maintenance of the status quo.  

I recommend adoption of the Special Magistrate’s recommendation as part 

of the modified package proposal to resolve all impasse issues. 

Page 8 of 123 Presentation IV - 1/30/2014



 

9 
361327 

Issue 11 - Article IV.3 – Teacher Evaluation Procedures Committee 

The Special Magistrate recommended to preserve the Teacher Evaluation 

Process Committee, which consists of two members selected by the Union and two 

selected by the School District to make recommendations to the School Board concerning 

teacher evaluations and ratings.  

Although this recommendation was rejected, I recommend adoption of the 

Special Magistrate’s recommendation as part of the modified package proposal to 

resolve all impasse issues. 

Issue 12 - Article IV.6(A)(2) – Classroom Walkthroughs 

The Special Magistrate recommended that a walkthrough may be conducted by 

any site administrator and that the evaluator must provide the teacher with written 

feedback.  

Although this recommendation of the Special Magistrate was rejected, I 

recommend adoption of the Special Magistrate’s recommendation as part of the 

modified package proposal to resolve all impasse issues.  The changes to Article 

IV.6(A)(2) I am recommending are attached as Appendix F. 

Issue 13 - Article IV.6(B)(2) – Artifacts 

The Special Magistrate recommended that after an evaluation, teachers may 

submit artifacts for up to twenty-one (21) days after the formal post conference meeting.  
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Although this recommendation of the Special Magistrate was rejected, I 

recommend adoption of the Special Magistrate’s recommendation as part of the 

modified package proposal to resolve all impasse issues. 

Issue 14 - Article IV.10 – Student Roster Verification 

The Special Magistrate rejected the Union’s proposal to include language in the 

contract that would require the District to provide a list of students attached to each 

teacher twice a year and allow the teacher time to review the roster to verify its accuracy.  

I recommend adoption of the Special Magistrate’s recommendation as part 

of the modified package proposal to resolve all impasse issues. 

Issue 15 - Article IV.5 – Teacher Selection of Marzano Elements 

The Special Magistrate rejected the Union’s proposed language, which would have 

allowed teachers the unilateral ability to select the elements of deliberate practice, or 

personal goals, for their evaluations.  

I recommend adoption of the Special Magistrate’s recommendation as part 

of the modified package proposal to resolve all impasse issues. 

Issue 16 - Article IV.6(10) – Evaluator Training 

The Special Magistrate recommended there should be no requirement that 

evaluators of teachers who work within the framework of the Marzano evaluation system 

be “certified.”  

I recommend adoption of the Special Magistrate’s recommendation as part 

of the modified package proposal to resolve all impasse issues. 
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Issue 17 - Pre-Conference and Post-Conference Evaluation Forms 

The Special Magistrate recommended the continued use of the District’s pre- and 

post-conference forms for formal observations.  

I recommend adoption of the Special Magistrate’s recommendation as part 

of the modified package proposal to resolve all impasse issues. 

Issue 18 - Non-Classroom Employee Observation/Assessment Forms 

The Special Magistrate recommended the continued use of the District’s 

evaluation forms for non-classroom instructional personnel.  

I recommend adoption of the Special Magistrate’s recommendation as part 

of the modified package proposal to resolve all impasse issues. 

Issue 20 - TEP Manual Evaluation Criteria 

The Special Magistrate rejected the Union’s proposed language dealing with the 

scoring elements related to teacher evaluation criteria.  The Union proposed: (1) that any 

element scored at less than “Applying” will not be used in the IPS calculation; (2) that 

teachers scoring Applying on any element may request a second score to demonstrate 

instructional growth; and (3) for any element that has multiple scores, that the highest 

score will be used in the IPS calculation.  The Union also proposed a guarantee that 

specific written feedback will be provided for any element scored at less than applying 

within five (5) school days from the date of observation.  The Special Magistrate 

recommended status quo and rejected the Union’s proposal in its entirety.  

I recommend adoption of the Special Magistrate’s recommendation as part 

of the modified package proposal to resolve all impasse issues. 
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Issue 22 - Final Evaluation Rubric 

The Special Magistrate recommended adoption of the District’s proposal to use 

the Marzano rubric to categorize performance evaluation ratings for bargaining unit 

members.  

I recommend adoption of the Special Magistrate’s recommendation as part 

of the modified package proposal to resolve all impasse issues. 

Issue 23 - New Subject Area Classification 

The Special Magistrate recommended that a teacher who is assigned to teach a 

new subject area and/or grade level would continue to be classified as either Category I 

or Category II depending solely on the number of years the teacher has worked.  The 

Special Magistrate rejected the Union’s proposal that the definition of a Category I teacher 

should include a teacher who transferred to a new subject area or grade level for the first 

year of assignment.  

I recommend adoption of the Special Magistrate’s recommendation as part 

of the modified package proposal to resolve all impasse issues. 

Issue 24 - Definition of Components 

The Special Magistrate proposed to define “performance deficiency” in the TEP 

Manual as “Performance indicated by receipt of a score on any Marzano element lower 

than Applying.”  

Although this recommendation of the Special Magistrate was rejected, I 

recommend adoption of the Special Magistrate’s recommendation as part of the 

modified package proposal to resolve all impasse issues. 
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Issue 4 - Article III.1- Working Conditions – Workday and Work year (Planning Periods) 

The parties agreed to status quo language providing that meetings will not be 

scheduled during a bargaining unit member’s planning period more than once per month.  

Although this issue was agreed to, the School District reserved and 

maintained its position that a “package proposal” was being offered which 

encompassed this issue. I recommend adoption of this position as part of the 

modified package proposal.  

Issue 19 - Incorporation of Value Added Growth Model into TEP Manual  

The Union has accepted the District’s proposal to incorporate a Value Added 

Growth Model into the TEP Manual for classifying teachers as either highly effective, 

effective, unsatisfactory, or needs improvement.  

Although this issue was agreed to as proposed by the District, the School 

District reserved and maintained its position that a “package proposal” was being 

offered which encompassed this issue. I recommend adoption of this position as 

part of the modified package proposal.  Appendix G 

Issue 21 - IPS Scoring Rubric  

The Union withdrew this issue and accepted current practice for the first year of 

the new Agreement.  

Although this issue was agreed to by the Union, the School District reserved 

and maintained its position that a “package proposal” was being offered which 

encompassed this issue. I recommend adoption of this position as part of the 

modified package proposal.   Appendix H 
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Issue 25 - VAM Scores for Middle School Math Teachers Teaching High School Math 

The District accepted the Union’s proposal to base the VAM scores of middle 

school math teachers teaching high school math courses on the school-wide math FCAT 

scores instead of on the math FCAT scores of students on the teacher’s roster.  

Although this issue was agreed to as proposed by the District, the School 

District reserved and maintained its position that a “package proposal” was being 

offered which encompassed this issue. I recommend adoption of this position as 

part of the modified package proposal.  Appendix I 

Issue 26 - VAM Scores for High School Math Teachers 

The District accepted the Union’s proposal to base the VAM scores of high school 

math teachers on the school-wide reading score because the math FCAT is no longer 

given to high school students.  

Although this issue was agreed to by the District, the School District 

reserved and maintained its position that a “package proposal” was being offered 

which encompassed this issue. I recommend adoption of this position as part of 

the modified package proposal.   Appendix J 

  

III. CONCLUSION  

 The following table summarizes the Special Magistrate’s recommendations and 

the District’s amendments to these recommendations, reflecting the final modified 

package I am recommending for adoption by the School Board. 
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*School Board maintained its position that a “package proposal” is being offered which encompasses these 

issues. 

Superintendent’s Summary Information 
Issue # 

 
Topics Negotiated 
 

Special Magistrate 
Recommendations in favor of: 

Superintendent’s Modified Package 
Recommendation 

1 
 

Base Salary Increase 
 

District 
 

Agree with Special Magistrate 
Appendix C 

2 
 
 

Title I Differential 
 
 

Association 
 
 

Add contract language for Pro Rata 
Share of eligible Title I funds 
Appendix D 

3 Step Association Deletion of step language – Appendix E 

5 Modified Instructional Day Association Maintain current contract Language 

6 Split Classes District Agree with Special Magistrate 

7 Covering Teachers District Agree with Special Magistrate 

8 Substitutes District Agree with Special Magistrate 

9 Promotions Association Agree with Special Magistrate 

10 EOC District Agree with Special Magistrate 

11 TEP Committee Association Agree with Special Magistrate 

12 
 
 
 
 
 

Classroom Walkthroughs 
 
 
 
 
 

District (any site administrator) 
Association (evaluator’s written 
feedback) 
 
 
 

Agree with Special Magistrate’s 
modified language: 

 Add District contract language 

 Add Association contract 
language 

Appendix F 

13 
 

Artifacts 
 

21 day limitation 
 

Agree with Special Magistrate’s 
modified language 

14 Student Roster Verification District Agree with Special Magistrate 

15 Selection of Elements District Agree with Special Magistrate 

16 Evaluation Training District Agree with Special Magistrate 

17 Pre/Post Evaluation Forms District Agree with Special Magistrate 

18 Non Classroom Forms District Agree with Special Magistrate 

20 
 

TEP Manual Evaluation 
Criteria 

District 
 

Agree with Special Magistrate 
 

22 Final Evaluation Rubric District Agree with Special Magistrate 

23 New Subject Classification District Agree with Special Magistrate 

24 Definition of Components Association Agree with Special Magistrate 

4 Planning Periods Resolved* Maintain current contract language 

19 
 

VAM in TEP 
 

Resolved* 
 

Add contract language for VAM in 
TEP -  Appendix G 

21 
 
 

IPS Scoring Rubric 
 
 

Association agreed with District 
for year one (1) only and 
withdrew issue* 

Add contract language for IPS scoring 
rubric for year one (1) only – Appendix H 

 

25 
 

VAM for MS teaching HS 
Math 

Resolved* 
 

Add contract language for VAM for 
MS teaching HS Math – Appendix I 

26 
 
 

VAM High School Math 
 
 

Resolved* 
 
 

Add contract language for VAM for 
High School Math – Appendix J 
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STATE OF FLORIDA

PUBLIC EMPLOYEES RELATIONS COMMISSION

IN THE MATTER OF IMPASSE

BETWEEN

SCHOOL DISTRICT OF
INDIAN RIVER COUNTY,

PUBLIC EMPLOYER

And

INDIAN RIVER COUNTY
EDUCATION ASSOCIATION,

EMPLOYEE ORGANIZATION

PERC Case No.: SM-2013-021
Date of appointment:
Date of Hearing: 8/1-8/2/13
Briefs received: 10/18/13
Date of Report: 11/25/13

STANLEY H .. SERGENT
ATIORNEY. ARBITRATOR

REPORT AND RECOMMENDATIONS OF STANLEY H. SERGENT,
SPECIAL MAGISTRATE, ISSUED PURSUANT TO FLORIDA

STATUTES, CHAPTER 447, AS AMENDED

APPEARANCES

FOR THE EMPLOYER:

Wayne L. Helsby, Esq.
Allen, Norton & Blue
1477 W. Fairbanks Ave., Suite 100
Winter Park, FL 32789-7113

FOR THE UNION:

Dianne T. Falvo
Treasure Coast Service Unit Director
Florida Education Association
8801 SW Hopwood Avenue
Indiantown, FL 34956
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IN THE MATTER OF IMPASSE BETWEEN

SCHOOL DISTRICT OF INDIAN
RIVER COUNIY,

PUBLIC EMPLOYER

And

INDIAN RIVER COUNTY
EDUCATION ASSOCIATION

EMPLOYEE ORGANIZATION

PERC Case No.: SM-2013-021

STANLEY H. SERGENT
ATIORNEY· ARBITRATOR

I. INTRODUCTION AND PROCEDURAL HISTORY

The School District of Indian River County (District or Board) and

the Indian River County Education Association (Association or Union) have

had a bargaining relationship for many years. The Union is the exclusive

bargaining agent for members of a bargaining unit composed of

classroom teachers, gUidance counselors and other professions related to

education employed by the District. The most recent collective bargaining

agreement between the parties covered the period from July 1, 2009 to

June 30, 2012. Following its expiration the parties engaged in extensive

negotiations for a successor agreement but were able to agree on only a

few issues. Consequently, the District declared impasse to the Florida

Public Employees Relations Commission on May 7,2013.

It is important to note that as the bargaining process unfolded and

additions or modifications to different provisions of the contract were

d~scussed, the District began packaging its offers to the Union. This
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package approach was taken in an effort to ensure that in the event an

impasse in negotiations was reached, certain issues that are considered

critical by the District would remain part of the impasse process and be

decided with finality by the School Board. Accordingly, although the

Union demanded that the various Article modifications agreed to by both

parties be segregated and tentatively agreed to, the District rejected this

demand and, instead, insisted that any such tentative agreements must

be made in the context of a complete package deal.

The District's final package proposal, which was presented to the

Union on May 6, 2013, was submitted into evidence as Appendix A. It

contains twenty four separate attachments, all of which are referenced in

the package proposal. Upon receipt of the package offer the Union

indicated that it would be willing to segregate out the folloWing District

proposals and "tentatively" agree to them:

1. Wage Proposal - Attachment 1

2. Sick Time Proposal - Attachment 2

3. Compassionate Leave Proposal- Attachment 3

4. Fringe Benefit Proposal - Attachment 8; and

5. Advance Degree Proposal- Attachment 9.

In response the District declined to segregate out and tentatively

agree to these five proposals. Instead, the proposals were only offered as

part of a package proposal, which the Union rejected. Consequently, it is

3
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the District's position that each of these five issues remain at impasse

along with the others included in Appendix A.

On July 30, 2013, the Union filed a Motion to Strike four of the

issues that were included in the District's list of issues at impasse that was

filed by letter dated July 25, 2013. Those issues related to the sick time,

compassionate leave, fringe benefit, and advance degree proposals. It is

the Union's position that because those issues have already been resolved

through negotiations, they cannot be submitted for impasse resolution.

Although the Union is requesting that the Special Magistrate strike the

four issues in question and refrain from hearing them, these issues, along

with the other issues that have been presented by the parties for

resolution, will be addressed in the discussion which follows.

FollOWing the selection of the undersigned as Special Magistrate, a

hearing was conducted at the School District offices at Vero Beach, Florida

on August 1 and 2, 2013. In the course of the hearing both parties were

afforded ample opportunity to present testimony and documentary

evidence and to cross-examine witnesses called by the opposing party.

The hearing was recorded by a stenographer and a copy of the transcript

was provided to the parties and the Special Magistrate. At the conclusion

of the hearing the parties agreed to submit post-hearing briefs. Upon

receipt thereof the record was closed pending the issuance of this report.

4
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II. APPLICABLE LAW

Florida Statute Section 447.405 sets forth some of the factors to be

considered by the Special Master in arriving at a recommended decision as

follows:

The Special Master shall conduct the hearings and render his
recommended decisions with the objective of achieving a prompt,
peaceful, and just settlement of disputes between the public
employee organizations and the public employers. The factors,
among others, to be given weight by the Special Master in arriving
at a recommended decision shall include:

(1) Comparison of the annual income of employment of the
public employees in question with the annual income of
employment maintained for the same or similar skills under
the same or similar working conditions in the local operating
area involved.

(2) Comparison of the annual income of employment of the
public employees in question with the annual income of
employment of public employees in similar public employee
government bodies of comparable size within the state.

(3) The interest and welfare of the public.

(4) Comparison of peculiarities of employment in regard to other
trades or professions, specifically with respect to:

(a) Hazards of employment.

(b) Physical qualifications.

(c) Educational qualifications.

(d) Intellectual qualifications.

(e) Job training and skills.

(f) Retirement plans.

(g) Sick leave.

(h) Job security.

(5) Availability of funds.

5
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III. ISSUES AT IMPASSE

A. UNRESOLVED ISSUES

By stipulation, the parties initially agreed that the following twenty-

six issues were left unresolved and at issue in this impasse.

1. Article XIX.3(C) - Base Salary Increase

2. Article XIX.7 - Title I School Differential Pay

3. Article XIX.3(C) - Right to Grieve and Arbitrate Step Increases

4. Article III.l - Planning Periods

5. Article III.l(J) - Modified Instructional Days

6. Article III.l(H) - Split/Blended Classes

7. Article III.l(L) - Covering for Absent Teachers

8. Article III.l(M) - Substitute Teachers

9. Article VI.3 - Promotions

10. Article IV.2 - End of Course Exam

11. Article IV.3 - Teacher Evaluation Procedures Committee

12. Article IV.6(A)(2) - Classroom Walkthroughs

13. Article IV.6(B)(2) - Artifacts

14. Article IV.10 - Student Roster Verification
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15. Article IV.5 - Teacher Selection of Marzano Elements

16. Article IV.6(10) - Evaluator Training

17. Pre-Conference and Post-Conference Evaluation Forms

18. Non-Classroom Employee Observation/Assessment Forms

19. Incorporation of Value Added Growth Model into TEP Manual

20. TEP Manual Evaluation Criteria

21. IPS Scoring Rubric

22. Final Evaluation Rubric

23. New Subject Area Classification

24. Definition of Components

25. VAM Scores for Middle School Math Teachers Teaching High

School Math

26. VAM Scores for High School Math Teachers

B. RESOLVED ISSUES

The parties subsequently resolved several of the stipulated issues

at impasse as follows:

1. As to Issue #4, the parties have agreed to status quo language

providing that meetings will not be scheduled during bargaining unit

members' planning periods more than once per month.
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2. As to Issue #19, the Union has accepted the" District's proposal

to incorporate a Value Added Growth Model into the TEP Manual for

classifying teachers as either highly effective, effective, unsatisfactory, or

needs improvement.

3. At hearing, the Union withdrew Issue #21 relating to the IPS

Scoring Rubric and accepted current practice for the first year of the new

Agreement.

4. The District accepted the Union's proposal on Issue #25 to

base the VAM scores of middle math teachers teaching high school math

courses on the school-Wide math FeAT scores rather than the math FCAT

scores of students on the teacher's roster.

5. The District accepted the Union's proposal on Issue #26 to base

the VAM scores of high school math teachers on the school-wide reading

score because math FCAT is no longer given to high school students.

IV. DISCUSSION AND RECOMMENDATIONS

The issues which remain at impasse will be set out below along

with a brief summary of the parties' positions with respect to each of

them. This will be followed by the Special Magistrate's recommendations.

As the Florida Statute makes clear, in reaching a decision on the

issues at impasse a Special Magistrate must give due consideration to all

8
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of the applicable factors listed in Section 447.405 Florida Statues,

including the elements of justice, equity, and the intrest and welfare of

the general public, all of which encompasses a highly judgmental

balancing process. A diligent effort has been made to analyze the issues

at impas~e on the basis of these standards.

Based on the fact that a tentative agreement has been reached

with regard to five (5) issues, there are twenty-one (21) issues remaining

before the Special Magistrate. These issues can be broadly classified into

four 4) groups: compensation, working conditions, evaluation, and

Teacher Evaluation Program (TEP) manual issues. The Board has

grouped all issues into one "package deal" for the Special Magistrate's

consideration. The Association maintains each issue should be weighed

and considered on its own merits. I find that the latter is the more

appropriate manner in which to proceed in this case.

A. COMPENSATION ISSUES

1. Issue #1 - Article XIX.3(C) - Base Salary Increase

A. The Issue

Members of the bargaining unit receive salaries as established by a

salary schedule set forth in Appendix B.l of the Collective Bargaining

Agreement. For the impasse year in dispute, 2012-2013, the District has

already afforded a step increase to each member of the bargaining unit
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who was eligible for a step increase, which amounted to approximately a

2% increase in base pay. These step increases were paid retroactive to

July 1, 2012. Employees at the top step of the salary schedule were not

eligible for a step increase and thus have not received a step increase or

any other base salary adjustment for the 2012-2013 school year.

The District's proposal is limited to the 2012-2013 school year, and

would include a 0.75% increase to those teachers who already received a

2.0% step increase, and a 2.75 increase to the base salary of teachers

who did not receive a step increase. This increase would be paid

retroactive to July 1, 2012. The District's proposal amounts to a wage

increase of $266 plus a one-time bonus of $764, for a total of $1,030 to

the 22 employees at the bottom step of the salary schedule. It awards an

increase of $1,570 to the 121 employees at the top step. The District's

proposal would also increase the increment between steps. Currently the

largest increment between steps is $1,120, which would be increased to

$1,570.

The Union proposes a $1,500 increase to employees who did not

receive step at the top step of the salary schedule only. The Union's

proposal would also give an additional $1,000.00 to all employees who

already received a step increase of $1,120. The Union's proposal also

increases the salary adjustment to $2,120, which is approximately 35%

above the District's proposal.
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B. Union's Position

According to the Union, the basic difference between the District

and Association proposals is that the District would provide a one-time

bonus of 2.75% to teachers who did not move step and a .75% increase

to teachers who did move step. The District's proposal amounts to $266

more than the Union's proposal for teachers on the bottom, and

associated modest increases to each step along the schedule with $70

more for teachers on the top step. Additionally, because supplements are

indexed to teacher pay, the Board's proposal would also slightly increase

supplement amounts.

The crux of the issue is that the District's proposal has been made

contingent upon the Association's agreement to remove automatic step

language from the contract, as well as acceptance of some of the

proposed increases as bonus only. The Association has maintained all

along that it was and remains Willing to agree to the District's financial

package provided the monies would be a permanent addition to the

schedule and the salary offer is not contingent on the removal of

automatic step language from the contract. Absent such an agreement,

the Union is satisfied to receive step movement and an increase of $1,500

to the top of the schedule.
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The teachers are adamant that they do not want the automatic

step language removed from the contract. In order to make this proposal

more palatable to the Board, the Association proposed additional language

which would require a teacher to receive a satisfactory evaluation in order

to move step. The current contract language requires only that a teacher

work one (1) day more than half the year in order to be eligible to move

step.

Both the Association and District proposals would increase the

increments between steps. The Association's proposal would increase the

increment slightly more. The District considers this a serious issue

because of the statutory requirement to construct a grandfathered salary

schedule during the 2013-2014 negotiations to go into effect on July 1,

2014. According to the District, the Association's proposed increase would

make the schedule unaffordable once performance pay is implemented.

However, it is the Association's position that even if this assertion were

true, current contract language on step movement would exempt the

Board from paying step should it be financially unable to do so.

Additionally, the Florida Legislature has recently made changes to the law

to permit a proration of payment for teacher salary schedules should the

budget limit the Board's ability to pay.

Finally, the Association recognizes that there will be issues to be

resolved in future years, but maintains that the parties are currently only
12
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dealing with 2012-2013 and nothing beyond. The Association maintains

that a mutually acceptable grandfathered schedule can be effectuated

when the time comes to institute performance based pay in 2014-2015.

C. District's Position

The District acknowledges that the current maximum increment

should be increased. The District's proposal is limited to the 2012-2013

school year, and would include a 0.75% increase for those teachers who

already received a 2.0% step increase, and a 2.75 increase to the base

salary of teachers who did not receive step. This increase would be paid

retroactive to July 1, 2012. The District's proposal amounts to a wage

increase of $266 plus a one-time bonus of $764, for a total of $1,030 to

the 22 employees at the bottom step of the salary schedule. It awards an

increase of $1,570 to the 121 employees at the top step. The District's

proposal would also increase the increment between steps. Currently the

largest increment between steps is $1,120, which would be increased to

$1,570. The District's proposal also prOVides an increase in supplemental

payments for teachers who take on additional assignments such as

coaching athletics and advising academic clubs, giving up their planning

periods to do so. Although the District's proposal is more modest, it is

also more financially prudent and sustainable in the long run.

D. Recommendation
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After due consideration of the arguments, I find that there is some

merit to each of the parties' positions. Based on several considerations,

however, I have concluded that the District's arguments in support of its

wage proposal are the more compelling.

First of all, the Florida Legislature recently enacted Section

1012.22(5), Fla. Stat., which requires school districts to adopt new

performance salary schedules by July 1, 2014. The legislation also

provides that the annual salary adjustments under a District's

performance salary schedule must be greater than the current highest

annual salary adjustment available to an employee of the same

classification through any other salary schedule adopted by the District.

By way of illustration, if the District's highest adjustment under its current

salary schedule is $1,120, then the lowest salary adjustment under its

new performance salary schedule must be greater than $1,120. By

increasing its highest salary increase to $1,570, it will also increase the

lowest salary under its new performance salary schedule. This will

provide employees with greater wage increases while still maintaining a

level of affordability in the future.

Second, the District's proposal will increase all supplemental

payments by .75% and all bonus payments by an amount ranging from

.75% to 2.75 for all eligible employees. These supplements are paid to

teachers who coach athletics, serve as department chairs, advise
14
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instructional and academic clubs, or perform any number of listed

additional assignments. The bonuses are paid to teachers who teach a

full schedule and give up their planning period.

Third, the Union's proposal is limited to a $1,500 increase for

employees who did not receive a step increase at the top step of the

salary schedule only. The Union's proposal does not increase supplements

or bonuses for all employees, and instead grants an additional $1,000 to

all employees who already received a step increase of $1,120 while

completely disregarding employees at the bottom step of the salary

schedule. The Union's proposal also increases the salary adjustment to

$2,120, which is 35% more than the District's proposal. Under the

Legislatively-imposed performance pay schedule, this would set the lowest

salary adjustment at $2,120 for the next school year.

Fourth, the District's wage proposal is sUitably tailored to enhance

its ability to recruit and retain professional teaching staff. Further,

because it grants salary increases to teachers at the bottom step and at

the top step, morale will be enhanced and the bargaining unit employees

will feel their service is being sUitably acknowledged, while the District still

maintains a fiscally responsible approach going forward. It is foreseeable

that the Union's proposal may do the opposite and may negatively impact

morale and recruiting because it disproportionately increases salaries of

teachers with more seniority while keeping base level salaries of new
15
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teachers low. Moreover, the Union's proposal completely ignores

employees who go the extra mile to teach athletics, advise children after

hours, instruct activities and clubs, and give up their planning periods.

In sum, the District's proposal represents is a sizeable, yet still

sustainable, increase. The Union's proposal, on the other hand, is not

sustainable because it would set a baseline salary increase above and

beyond affordable limits. Accordingly, I recommend in favor of the

adoption of the District's proposal for a base salary increase.

2. Issue #2 - Article XIX.7 - Title I School Differential Pay.

A. The Issue

Differential pay is a supplement paid to teachers who work at Title

I Schools. A Title I School is one that demonstrates a high poverty level,

typically tied to the percentage of students who are eligible for free and

reduced-cost lunches. Many Title I schools also provide a free breakfast.

It is generally recognized that the children at Title I schools are far less

prepared academically than children from more affluent backgrounds.

The Federal Government has recognized that children from low

socioeconomic backgrounds need more resources and assistance than

children from higher socioeconomic backgrounds, and has therefore

provided some measure of funding to Title I school programs to help

offset the additional cost of education these children.
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The District receives funding from the Federal Government for use

at its Title I Schools every year. A maximum of 5% of these federal funds

may be used for differential pay. Although the funding has recently been

reduced by 5.18% due to Federal sequestration, the total amount

approved for the District's Title I base allocation in the 2012-2013 school

year was $3,535,420.00. The District could therefore allocate

$176,771.00 (5% of the Federal base allocation) for differential pay.

The differential pay supplement was originally included in the

contract as a way to attract and retain high performing teachers at Title I

schools. For several years, this supplement was paid at $2,000.00 per

year for each teacher. It was paid in this amount through the 2011-2012

school year but was legislatively discontinued by the Board at the end of

the year based on economic and financial constraints. The Board's

rationale for cessation of the supplement was that it was no longer

affordable because the number of Title I schools within the District is

increasing. With this in mind, the Union has proposed to pay these Title I

teachers a supplement of$l,OOO.OO per year. The District proposes

$495.00 per year.

B. Association's Position

In support of its position, the Association solicited testimony from

Nancy Kulp, a Title I elementary school teacher. Kulp testified that the
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Page 32 of 123 Presentation IV - 1/30/2014



STANLEY H. SERGENT
ATIORNEY • ARBITRATOR

District provides her with $100.00 per year for classroom supplies, and the

State provides an additional supplement of $190.00 per year. She

testified that because parents of Title I students are unable or unwilling to

provide classroom supplies for the children, most teachers at Title I

schools spend a significant amount of their own money to stock their

classrooms with the educational tools and resources necessary to facilitate

effective learning. Kulp buys snacks, pencils, folders, glue, glue sticks,

crayons, hand sanitizers, tissues and other materials to fill her students'

needs.

Kulp also testified that working at a Title I school requires longer

working hours. Because there are generally 6 or 7 different ability levels

in a single classroom of 18 students, it is necessary to utilize specialized

instruction. This means differentiated planning and materials to meet the

individualized educational needs of the students. Much of the

individualized planning time takes place outside of the regular workday.

Title I teachers are also expected to attend more night-time and after-

school activities in order to interact with the parents of these children. A

portion of the differential pay supplement is intended to compensate

teachers for the extra hours endured and hardships faced by teaching at a

Title I school.

The Association does not believe that the Board's offer of $495.00

is fair and reasonable. Recognizing that the number of Title I schools in
18
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the District is increasing, and that the availability of federal funding has

been reduced, the Association maintains that there are nonetheless other

sources of funding to pay for the differentiated pay supplement. For

example, monies from the General Fund could be utilized for this

supplement.

C. District's Position

The District proposes that bargaining unit members who work in a

Title I school will receive a differential pay salary supplement based on a

pro-rata share of monies received by the District from the Federal grant,

with a maximum supplement of 5% of the employee's salary. The District

maintains that this issue was already legislatively resolved by the Board in

2012 as a result of the impasse over the 2011-2012 reopener. The School

Board resolved the issue with the current pro-rata Title I salary

supplement. Under the terms of the District's proposal, all Title I school

teachers would receive a pro-rata share of the Federal Title I funds. By

way of illustration, in 2012-2013, there were 357 teachers at Title I

schools. Each teacher received a pro rata share of the available funding

of $176,771, which amounted to $495.00 for each teacher.

The District maintains that the Association's proposal of $1,000 per

employee regardless of Federal funding received by the District for that

purpose is unreasonable. The District argues that the Union's proposal
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contains no accountability or criteria for payment, and exceeds the total

approved 2012-2013 base allocation. Accordingly, the District could be

required to pay the balance of this supplement, $231,676./ from its

General Operating Budget. The District maintains that this is economically

unacceptable.

D. Recommendation

The evidence has established that federal funds have recently been

reduced by 5.18% due to sequestration. However, there is no evidence

to suggest that this is a permanent reduction. Despite the fact that the

number of Title I schools in the District is increasing, and that the

availability of federal funding has been reduced, the evidence shows that

that there are other sources of funding to pay for the differential pay

supplement.

The Board estimates that acceptance of the Association's proposal

would cost the District an additional $231/661. The evidence supplied by

the Union, however, has established that the District's 2012-13 financial

condition ratio (ratio of the total Fund Balance to total revenues) stands at

10.91%/ that it increased by 11.77% over the previous school year, and

that it was the only ratio to increase among like-size and contiguous

counties. In light of the numbers, I find it is more than reasonable to

proVide help to these Title I teachers by funding the remaining $231/661
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not covered by the federal grant from the $16.2 million General Fund

balance. The Board has demonstrably sufficient funds to meet the

Association's relatively modest proposal. I therefore recommend the

adoption of the Union's proposal.

3. Issue #3 - Article XIX.3,t) - Retention of Step Language

A. The Issue

This dispute relates to the current step language of Article XIX.3(C)

of the Agreement, which sets forth the procedure for the Union to

demand yearly step increases under the salary schedule. Pursuant to the

current language, automatic step increases are suspended each year until

the District determines that it has sufficient revenues available and

projected to pay for annual step increases in accordance with the salary

schedule. The language of the Agreement was proposed by Special

Magistrate Mark Lurie during 2009-2010 impasse proceedings, and was

Ultimately accepted by both parties. Simply stated, the language

guarantees that in years when the Board has money, it is required to pay

step to meet the financial needs of its teachers. In lean years, if the

Board does not have money to pay step, it is not obligated to do so.

However, if the District declines to pay a step increase, the Union has the

option to grieve the District's conclusion regarding the adequacy of its

financial condition through binding arbitration.
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B. Association's Position

The Association contends that the current language under Article

XIX.3(C) is fair and meets the needs of both parties. The language

guarantees that if the Board has the money it is required to pay step. In

years when the Board does not have the money, it is not obligated to do

so. Thus, the current provision language provides a financial guarantee

for the teachers as well as financial protection for the Board.

The Association does have the ability to challenge the Board

regarding its professed inability to pay via the grievance procedure.

However, should the arbitrator deny the grievance, the Association would

be prohibited from filing a further grievance for a period of 18 months.

Additionally, the standard of review by the arbitrator is whether the

Board's denial was arbitrary or pre-textual, which is a high standard.

Given the timeline prohibitions and standard of review, the Association

contends that it would scarcely dare to proceed with a grievance for the

denial of step unless the evidence of the Board's inability to pay was clear

and incontrovertible. Therefore, the current language protects the Board

from unreasonable and repeated litigation.

The Association also contends that, in essence, teachers pay every

year for the financial security of automatic step language, which creates

an automatic progression that was first negotiated during the 2006-2007
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contract negotiations. In that year, administrative and professional-

technical positions received compensation increases of approximately

10% , with some positions receiving much more significant increases

reaching upwards of 30%. Members of the Communication Workers of

America (CWA) received a compensation package of over 10%. In that

year, the District also created new administrative positions which were

funded out of instructional staff allocations. The Association agreed to

accept a smaller increase of 7.82% in exchange for language granting

automatic step.

According to the Association, every year since the agreement to the

smaller settlement percentage, teachers' pay has been reduced from what

it could have been had the teachers received an eqUitable increase

commensurate with that of other District employees. As a result, teachers

continue to pay each year for the financial security of automatic step

language. If this language were to be removed from the contract, all

other District employees will have benefitted financially at the expense of

the teachers.

The Union also points out that while teachers are working harder

and longer hours than ever before, teacher paychecks have decreased

due to state'-mandated increases in contributions to the Florida retirement

system, and an increase in social security contributions.
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C. District's Position

The District is opposed to having an arbitrator decide whether a

step increase will be provided in any given year for several reasons. First

of all, the District argues that the current contract language relating to

step increases abdicates the Board's legislatively-mandated responsibility

to determine where and how to best allocate its financial resources among

programs, personnel and capital improvements. It is the responsibility of

the School Board members to make those determinations within the

confines of dollars allocated to the District, and the language of Article

XIX.3(C) strips the School Board of a significant part of that responsibility

by effectively placing the responsibility in the hands of an outside

arbitrator who has no accountability to the citizens of Indian River County.

Second, the District argues that the current language regarding the

arbitrability of the District's decision not to grant step increases must be

eliminated in light of the new performance pay legislation which will go

into effect beginning in 2014. The Legislature has allocated an additional

$3.1 million to the District to grant wage increases under the old salary

schedule in 2013-14. In addition to granting these increases on the

grandfathered salary schedule, the Union could also negotiate an

additional increase under the new performance schedule. As a result, all

employees meeting the new performance criteria will be guaranteed at

least a $2,120.00 salary increase next year. On top of this, an arbitrator
24
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could also impose an additional step increase under the current contract

language.

In addition to its proposal to preserve the right to arbitration under

Article XIX.3(C), the Union also proposes language to provide step

movement for employees who receive "a satisfactory evaluation for the

immediately preceding school year." Again, the District opposes this

language because it abdicates the Board's responsibility to allocate its

economic resources and openly conflicts with the Legislative mandate

requiring the implementation of performance-based pay beginning in

2014.

Finally, the District argues that the Union's proposals regarding the

wages, step increases and salary increments will have a detrimental effect

on future years. Although the Union maintains that these terms will not

affect the future because the parties will have another opportunity to

negotiate a new agreement in 2013-2014, the problem is that until the

parties do successfully reach a new agreement, the results of the impasse

will remain status quo. Absent any new agreement, the Union's salary

increment proposal would remain the highest number on the

grandfathered salary schedule and become the lowest increment on the

new performance salary schedule. The Union's proposal

disproportionately rewards more senior employees and institutes an
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unsustainable fiscal policy. The District does not believe that this is

fiscally responsible, nor would it be sustainable for future years.

D. Recommendation

The arguments advanced by the parties in support of their

respective positions regarding the retention of the step increase language

in the contract have been summarized above. After due consideration of

these arguments I find that there is some merit to each of the parties

positions, but the Union's arguments in favor of retaining the step

increase language are the more persuasive.

First of all, the history of dealings between the parties since the

inception of the step language demonstrates clearly that it works. Step

was not paid in 2010-2011 or 2011-2012. In those years, the District sent

letters to the Association citing its financial inability to pay, and the

Association did not challenge the Board's assertions in that regard. In

2012-2013, however, the Board declined to pay step and the Association

opted to file a grievance. The day before the arbitration hearing, the

Board conceded and agreed to pay step. The Board clearly had the

money to pay step for that year. A fair balance has been reached

between the parties under the current contract language.

Second, even though the actual value of step is modest, the

teachers depend on receiving it each year. The automatic step increases
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permit these hard-working individuals to plan for their personal finances

and attempt to keep up with the cost of living. The unrefuted evidence

clearly established that over the past few years, teachers are working

longer and harder hours than ever. Yet over the same period their

paychecks have decreased in part due to a legislatively mandated 3% FRS

contribution, and a recent 2% increase in social security contributions.

Step payment clearly helps to offset these decreases in what the teachers

take home.

Third, I find that the observations by Special Magistrate Lurie in his

2010 recommendation on this issue are directly on point:

"The Special Magistrate deems the District's proposal - to do away
with the Step salary schedule - to be an unjust permanent
forfeiture of a contract right, which forfeiture is premised on a
financial emergency of finite duration...when things are better, the
Step salary schedule, with its automatic annual movement between
Steps, should be reinstated as a matter of right, and not as a
matter of de novo collective bargaining."

Finally, despite the District's contention that the retention of step

would result in a financial disaster, there is little evidence to support this

concern. The Board is the sole decision-maker with respect to its

priorities and funding. The Board has the ability to arrange and allocate

its finances to properly fund any necessary obligations. At the close of

each school year, the Board is aware of the exact number of teachers who

will be eligible for step movement the following year, making budgeting
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fairly clear and systematic. If the current automatic step practice were to

be changed, it would be easy to make budgeting for teachers an

afterthought and certainly without priority. I do not believe this to be fair

or just. It is therefore my recommendation that the current step language

be retained.

B. WORKING CONDITIONS ISSUES

1. Issue #4 - Article III.!,]) - Modified Instructional Days

A. The Issue

The modified instructional day issue concerns the Union's proposal

to expand the number of current modified instructional days from one (1)

day per semester to one (1) day per month under existing Article III.1(J).

Modified instructional days (commonly called "early release" days) are

shortened school days for students where the day is shortened by one or

two hours and teachers attend professional development ("in-service")

activities. The Union requests these additional days to allow additional

time for teachers to receive training on the online teacher evaluation

software and to attend professional development during schoOl hours.

The District is opposed to this modification of the schedule and proposes

to maintain the status quo language of the contract.

B. Association's Position
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In support of its proposal, the Association contends that the

teachers are in desperate need of more time for professional

development. It is an absolute job requirement for the teachers to know

about and utilize District educational programs, initiatives and technology.

According to the Union witnesses, the teachers have been inundated with

new initiatives, new evaluations systems, new technology, new lesson

planning strategies, Common Core state standards, new standard space

grading, roster verification, and the Districts new online teacher evaluation

software, "FASTe." Furthermore, many teachers do not understand the

newly enacted Marzano evaluation system, which is a complicated

evaluation tool on which each teacher's performance will be based. The

Union points out that Fla.5tat. l012.34(3)(a)4(b) requires that all

personnel must be fully informed of the criteria and procedures associated

with the evaluation process before the evaluation takes place. The Union

contends that the District has failed to provide for adequate training on

the Marzano system and may be in violation of the statute.

The District currently provides some hours of professional

development time by hiring substitutes and releasing teachers from their

classroom duties to attend in-services. However, the Union contends that

this is a very expensive approach to in-service and the monies used to pay

substitute teachers could be used more effectively elsewhere.
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Finally, the Union argues that adding early release days should not

provide significant childcare impacts on the family. The elementary

schools have.after-school programs, and many working parents already

have childcare plans in place. Adoption of the Union's proposal should not

unduly burden the families.

C. District's Position

The District opposes the modification to the language of the

contract on grounds that it is unnecessary and ultimately detrimental to

the students and their families. The District's argument is two-fold. First, .

the District maintains that granting these additional days will take away

instructional time for the students to grant teachers an extra six (6) hours

of planning time. Further, the Union seeks these additional days to allow

teachers additional time for training on the online mechanism for

reviewing evaluation scores and to attend professional development,

which in the District's view is completely contrary to the primary purpose

of educating students.

Second, the District argues that the Union's proposal would have a

significant impact on families who would be forced to utilize childcare

services. This could result in a serious financial burden on the families as

they would need to determine where to send their children for child care

one (1) day per month rather than merely one (1) day per semester.
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D. Recommendation

The evidence clearly establishes that teachers have recently been

flooded with a wealth of new technology, initiatives and standards with

little or no corresponding increase in training. The teachers are having

understandable difficulty staying abreast of these requirements and are

clearly in desperate need of more time for professional development.

Accordingly, I find the Union's proposal to be the more compelling.

Although the evidence shows that the District currently provides

some hours of professional development time by hiring substitutes and

releasing teachers from their classroom duties to attend in-services, this is

a very expensive approach to in-service and the monies used to pay

substitute teachers could be used more effectively elsewhere. Moreover,

the teachers do not favor the idea of utilizing substitutes because when

the students are in class, the teachers want to be the ones there to

provide the instruction. Teachers' evaluation scores depend heavily upon

student test scores, making personal, hands-on instruction a priority.

Furthermore, by planning ahead for these early release days, any missed

classroom time can be incorporated into homework, which still facilitates

learning at the direction and control of the regular classroom teacher.

I also disagree with the District's assertion that adding early release

days takes away instructional time from the students. According to Union
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witnesses, when the modified instructional calendar was first instituted, 15

minutes was tacked on to the other days of the week. As a result, the

teachers of Indian River County already see their students more time than

the State requires. The evidence also shows that when comparing the

number of early release days of like and contiguous size counties, all

counties provide significantly more early release days for professional

development.

Finally, I agree with the Union that adding early release days

should not provide significant childcare impacts on the family. The

elementary schools have after-school programs, or can provide bussing to

transport the children to after-school programs at other schools. Further,

working parents with children in elementary school already have some

childcare plans in place and would not be unduly burdened by another

hour or two per month. Very few secondary school students have or need

childcare, so the impact should be minimal. Many high school students

have jobs and would be permitted to work a few more hours each month.

In sum and in short the evidence presented by the Union

conVincingly establishes that the teachers need more time for professional

development, and the expansion of the number of modified instructional

days from one per semester to one per month is fair and reasonable and

entirely consistent with the practices of similar and like-sized counties in

the state. Accordingly, I recommend in favor of the Union's proposal.
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2. Issue #6 - Article III.4(H) - Split/Blended Classes

A. The Issue:

Blended classes occur when there are two different courses taught

during the same class period. This occurs primarily at the secondary

school level. An example would be a single class which provides

instruction for students learning both Algebra I and Algebra II. Split

classes in elementary school are comprised of students in the same

classroom from two different grade levels, e.g. 2nd and 3rd grade

students. The Union proposes new language under Article III.1.H.l that

would prohibit requiring a teacher to teach a split or blended class.

B. Association's Position

The Association proposes this new language for several reasons.

First, the Association points out that the amount of teacher planning time

required for a split class is staggering. This time is uncompensated.

Second, although split/blended classes are not a new concept, the new

accountability standards imposed upon students make this a crucial issue.

The current statutory requirements tie student learning growth scores to

teacher evaluation, so the Union maintains that is unfair to require any

teacher to teach two different courses or two different grade levels within

the same class period. Teachers assigned to split classes get no type of

exemption from statutory requirements even though their workload is
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effectively doubled. The students are expected to learn at the same

growth rate as students who attend a single grade level. Should these

students not meet predicted learning growth, the teacher's annual

evaluation would be negatively impacted and could ultimately lead to the

denial of a pay increase, or even a loss of employment for the teacher.

Second, the Union maintains that the split/blended classes are not

in the best interest of students. Kulp testified that there are issues at the

elementary level due to the disparate developmental age of the children.

Some of the brighter students become bored. Because the teacher is

simply spread too thin, none of the students receive the amount of

curriculum time that they should. Even in the high schools where there

are typically a smaller group of students in an advanced class, the

students do not get the teacher time that they need. Some students

decline to sign up for advanced classes because they are intimidated by

the notion that they may be required to teach that subject to themselves.

Finally, the Union argues that the Board is opposed to the Union's

proposal because of the need to be "financially prudent," which translates

to an unWillingness to hire additional teachers. The Union feels that the

additional expense would be minimal, and is an absolute necessity to

encourage and increase student learning. If the students' needs are not

being met because split classes prevent the teacher from giving full
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instruction to one grade level or one curriculum level, then the District

must reconsider its budgeting priorities.

C. District's Position

The District opposes the new contract language because it could

well force the District to hire additional teachers, and even find or create

other space for additional classrooms, causing a significant financial

burden on the District. The District also believes the proposed restriction

to be an intrusion on management rights.

D. Recommendation

After due consideration of the arguments presented by both

parties, I find that the District's position is the more convincing. Although

split and blended classes are not a new concept, the evidence shows that

they became more prevalent after the 2002 class size Amendment to the

Florida Constitution which mandated a reduction in class sizes. Because

of the class size requirements, the School District must use split or

blended classes to maintain compliance in some instances.

The Union's proposal to eliminate the use of split or blended

classrooms would cause the District to hire additional teachers, and

potentially to even create additional classrooms, which would cause a

significant and unjustified financial burden on the District. The District

has convincingly established that it needs the flexibility to use split or
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blended classes to remain in compliance with the class size Amendment,

while remaining financially practical. Moreover, it appears that this issue

was already legislatively resolved during the 2011-2012 impasse when the

School Board imposed the current language proposed by the District.

Accordingly, I do not recommend the adoption of the contract language

proposed by the Union.

3. Issue #7 - Article III.l(L) - Covering for Absent

Teachers

A. The Issue

The Association proposes new language to be added to the

contract to protect teachers from being required to cover an absent

teacher's class in addition to their own class. The District has a current

practice of placing a full or partial class load in wjth another teacher's

regular class when a substitute is not available. Under the language

proposed by the Association, a teacher is free to volunteerto merge

classes to cover for an absent colleague, but the teacher cannot be

requiredto do so.

B. Association's Position

The Union contends that dumping an absent teacher's class into a

regular teacher's class is not good instructional practice and is not in the

best interest of the students. According to one witness, it is certainly
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foreseeable that those students may get no instruction whatsoever for

several reasons. First, the students may require instruction outside the

regular teacher's subject area, so the teacher would not have the skills to

teach the class and the class period may become simply supervisory.

Second, even if the teacher is qualified and able to teach the students,

there would not be enough books, copies of handouts, and other

instructional materials available for the extra students. Finally, unfamiliar

students in the classroom impedes the academic progress of the present

teacher's students because it disrupts the already established lesson

plans, learning goals and behavior system.

C. District's Position

The District opposes the new contract language as an intrusion

upon management rights. Further, the District maintains that it is

completely unnecessary because of the rarity of instances in which the

situation occurs.

D. Recommendation

After due consideration of the arguments of both parties, I agree

with the District that the language proposed by the Union is unnecessary.

The uncontroverted evidence establishes that the District has a program

in place to secure substitute teachers and claims a fill r~te of 96%. As a

result, the instances of teachers being asked to take students into their
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classrooms are extremely rare and are generally only in emergency

situations. Further, the current policy provides that administrators or

absent teachers themselves ask teachers whether they are willing to take

on additional students, and the teachers are not forced or required to do

so. Finally, prohibiting the District from selecting a teacher to cover would

take away the District's flexibility in dealing with these rare instances. I

recommend the Union's proposal be denied.

4. Issue #8 - Article III.l(Ml - Substitute Teachers

A. The Issue

In recognition of the fact that there may be times when a

substitute teacher is not available, the Union has proposed new language

which would empower the principal to seek volunteers from the teaching

staff to substitute during their planning period. Under the Union's plan,

teachers who volunteer their planning period to serve as substitutes would

be paid a prorated share of his or her salary for each period covered. The

volunteer would then work additional hours to make up all planning and

administrative time missed due to the extra teaching period.

B. Association's Position

The Union contends that the Board's current practice is unfair to

the teachers. Union witnesses testified that they felt intimidated into

substituting for absent teachers when asked to do so by their
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administrators. The teachers fear that if they decline, they will be viewed

as insubordinate or not as a team player.

The Union also points out that teachers currently are not

compensated for covering another teachers' class during planning.

Furthermore, planning time is scarce and when it is taken away, the

teachers are required to spend more of their time outside of school to

make up for the lost preparation time. The Union maintains that the pay

would, in essence, compensate the teacher for the time required to make

up the planning period work, and would prevent the teacher from

"double-dipping. "

According to the Union, the current practice is also unfair to

teachers in that it takes advantage of the need to score highly on their

evaluations. Teachers fear that if they say no to their administrator, his or

her evaluation score will suffer. In essence, the Board receives free

substitute services and all of the work that normally would have occurred

during the teacher's planning time must be made up after hours by the

teacher for free. The Union maintains that at the very least a negotiated

process should be put into place that is fair to teachers.

As a final matter, the Union strongly disagrees with the District's

position that the proposed language interferes with management rights.

Planning time and compensation constitute wages, terms and conditions
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of employment and as such are a mandatory subject of bargaining. The

Union also disputes the District's contention that the language will create

an additional financial impact. It argues that the Board would be required

to pay for the services of a substitute teacher, so why not pay a regular

classroom teacher instead? Furthermore, if the situation does arise as

infrequently as the Board maintains, then it should not cause any undue.

financial burden.

C. District's Position

The District again opposes the inclusion of the new contract

language as an intrusion on management rights. Further, as with the

issue of covering for absent teachers, the District maintains that the

circumstances are exceedingly rare as a result of the District's 96% fill

rate.

D. Recommendation

As with Issue #7, above, I must agree with the District that the

language proposed by the Union is unnecessary. The uncontroverted

evidence establishes that the District has a program in place to secure

substitute teachers and claims a fill rate of 96%. Because of the rarity of

occurrences where a regular teacher is required to fill in for an absent

teacher, there is no unfair burden placed upon the members of the

bargaining unit under the current policy. Additionally, it is foreseeable
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that the proposed substitution method would involve significant tracking

and bookkeeping responsibilities which would cause an unwarranted

administrative and financial burden on the District. For these reasons, I

do not recommend the adoption of the Union's proposed language.

5. Issue #9 - ARTICLE VI.] - Promotions

A. The Issue

The District proposes to eliminate Article VI.3 of the CBA which

contains language regarding promotional positions. The Agreement

currently dictates the procedure that the District must follow for posting

vacancies outside the bargaining unit, and establishes eligibility criteria for

filling those vacancies. The District seeks to remove the provision in its

entirety from the contract.

B. Association's Position

The Association is agreeable to the deletion of Subsection C,

Eligibility, from the provision, but does not agree with the deletion of

Subsections A and B. Subsection A defines "promotional positions", and

also recognizes the Board's authority to make promotions. Subsection B

requires that promotional positions along with the duties and

responsibilities of the position be posted. The Union argues that there is

nothing contained in the language which interferes with a management

right. The Union also maintains that all employees deserve the chance to
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learn about and apply for available positions, and the contract language

must remain to ensure that members of the bargaining unit are

guaranteed that opportunity.

C. District's Position

The District maintains that the current language of Article VI.3 of

the CBA involves terms and conditions of employment for non-bargaining

unit employees, and as such, it constitutes a management right which is

vested in the District and should not be restricted by contract. The

District cites to several decisions of the Florida Public Employee Relations

Commission ("PERC") in support of its contention that promotional

procedures outside of the bargaining unit do not constitute terms and

conditions of employment for employees within the bargaining unit

because "promotion is speculative and uncertain." Furthermore, issues

involving promotions and filling of vacancies are management rights.

Therefore the District seeks to restore this right by eliminating the

language set forth in Article VI.3.

D. Recommendation

After consideration of the respective arguments of both partiesl I

have concluded that the Union's arguments in favor of retaining the

contract language are the more persuasive. Subsection A defines

"promotional positions", and also recognizes the Board's authority to make
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promotions upon recommendation by the Superintendent, to make those

promotions in the best interest of the District and to consider a bargaining

unit member's request for promotion. This subsection also defines

"promotional position."

Similarly Subsection B requires that promotional positions along

with the duties and responsibilities of the position be posted. Contrary to

the Board's contention, outside of the language in the contract, there is

no Board rule of written procedure which requires posting of any

promotional position. All employees deserve a guaranteed opportunity to

learn about available promotional positions and be afforded the chance to

apply. I find that there is nothing contained in the language of Article

VI.3 of the CBA which interferes with a management right. Furtherr the

language has been in the contract for many years and the Board has

shown no harm from its inclusion. AccordinglYr I recommend that the

District's proposal to eliminate Article VI.3 be rejected.

c. EVALUATION LANGUAGE ISSUES

1. Background and Overview

Beginning in 2011-2012, the Florida Legislature imposed new

requirements for teachers, which include site-based administrative

evaluations. The State model for these evaluations, which the District has

adopted, is called the "Marzano Framework." The Marzano Framework is
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a continuous improvement-based evaluation system and is designed to

support effective instruction and student learning growth.

As explained in the District's brief, the District's current teacher

evaluation system consists of two (2) parts. The first part consists of on-

site classroom observations conducted by evaluating administrators.

Teachers ultimately receive an Instructional Practice Score ("IPS") which is

based on these observations. There are three types of observations:

formal, informal, and walkthroughs. Formal observations take place twice

per year, once during each semester. The duration of the formal

observation is dependent on whether the teacher is a Category 1 teacher,

who has zero to three years of experience, or a Category 2 teacher, who

has four of more years of teaching experience.

Informal observations last a minimum of ten minutes and must take place

at least six (6) times per year for a Category 1 teacher and three (3) times

per year for Category 2 teachers. Walkthroughs are basically "pop-ins"

which must take place with the same frequency as the informal

observations.

The second part of the evaluation system is based upon student

assessment data which is currently compiled by the State through FCAT

scores. This data is called the student growth core or value added model

("VAM"). The VAM model assesses each student assigned to a particular
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teacher and predicts the student's expected score on the state tests. If

the student exceeds his or her expected growth, the teacher receives a

positive VAM score. If the student meets the expected growth, the

teacher receives a VAM score of zero, and if the student does not meet

expected growth, the teacher receives a negative VAM score. The VAM

score represents the aggregate growth score based upon all students

assigned to a teacher.

In applying the VAM score, the District uses stan,dard errors to

increase the confidence in the accuracy of the VAM score. By applying

these calculations, the District is able to evaluate teachers and assign

ratings. A "Highly Effective" teacher has a positive VAM score with a

confidence range at 1.5 times standard error above zero; an "Effective"

teacher has a positive VAM score with a confidence range at 1.5 times the

standard error below zero or has a negative VAM score with confidence

range at the standard error above zero; a "Needs Improvement" teacher

has a negative VAM, but confidence range at 2 times the standard error

above zero; and an "Unsatisfactory" teacher has a negative VAM with a

confidence range at 2 times the standard error below zero.

2. Issue #10 - Article IV.2 - End of Course Exams

A. The Issue
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The Association proposes the addition of new language under

Article IV.2(A) addressing the use of End of Course ("EOC") exams and

other approved alternate tests for the purpose of calculating student

growth scores. The Union's proposal is three-fold. First, the Union seeks

to lower the weighting of student growth from the current 50% to 40%

based on the assignment of tests, not depending on the number of years

of data. The District opposes this language because it contends that it

violates State law.

Second, the Association proposes language to require EOCs or

other approved alternate tests to be used for teachers who have students

taking those exams in lieu of FeAT scores. The District is opposed to this

language because it contends that the current methods for measurement

of student learning growth and the standards for each performance level

are sound, and are identical to the rules adopted by the: Board of

Education.

Third, the Union proposes language which requires the Board to

institute some form of roster verification process prior to any data

submission to the State for VAM score calculation by the State. The

District opposes the proposal and maintains that there is no way for the

District to modify the current roster process. The District currently utilizes

a Class Roster Verification process developed by the Department of

Education in which the counts are performed each October and again in
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February. If the student is in a teacher's class when the count is ,done,

that student is included on the teacher's roster.

B. Association's Position

The Association proposes the addition of new language under

Article IV.2(A) addressing the use of End of Course (IIEGC') exams and

other approved alternate tests for the purpose of calculating student

growth scores. First, the Union seeks to lower the weighting of student

growth from the current 50% to 40% based on the assignment of tests,

not depending on the number of years of data.

Second, the Association proposes language to require EOC's or

other approved alternate tests to be used for teachers who have students

taking those exams, in lieu of FCAT scores. At the time this language was

proposed, the State apparently was not calculating VAM scores for Algebra

I EOC's. Because the State has now assumed calculation of those EOC

VAM scores, the Association has agreed to delete the newly proposed

language of 2.a and 2.a(1). The Union's proposed language under

Subsection 2 now reads:

2. Any MBU whose students take an EOC or approved alternate
test that is in direct correlation to that MBU's teaching
assignment(s) shall use the corresponding EOC or approved
alternate test in place of the FCAT scores listed for their
assignment in the TEP manual.
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Third, the Union proposes language which requires the Board to

institute some form of roster verification process prior to any data

submission to the State for VAM score calculation by the State. The Union

seeks to exclude students who are absent for more than ten (10) days a

year from the roster of students used to determine a teacher's VAM score.

The Union argues that a student with excessive absences is likely to test

poorly on the FCAT or EOC, and as a result will fail to reach his projected

student growth score, thereby lowering the teacher's overall SGS data

score. If a teacher has several students who do not meet their expected

growth score due to absences, the teacher's overall evaluation would be

significantly lowered.

The Union maintains that because the State already requires

teachers to keep day-to-day attendance in a software program called

eSembler, there is no reason that the District cannot set up a roster

verification system and remove students from that roster if they have

missed more than 10% of the classes. The Union maintains that this

would ensure proper verification prior to roster submission to the State.

C. District's Position

The District is opposed to all three parts of the Association's

proposal. First, lowering the weight of student growth from 50% to 40%

based on the assignment of tests, rather than on the number of years of
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data, is inconsistent with Section 1012.34, Fla. Stat., which requires that

at least 50% of a performance evaluation be based upon data and

indicators of student learning growth.

Second, according to argument set out in the District's brief, the

Union is proposing to use three standard deviations for teachers with VAM

scores below zero. The District argues that this would allow a teacher

who falls three times the standard deviation below zero to still receive an

effective rating. The District's argument here does not respond to what

the Union is proposing in its brief which relates to utilizing the EOC, when

available, in place of the FCAT. In any event, because the state has now

assumed calculation of the EOC VAM scores, this appears to be a non-

issue.

Third and finally, the District claims that the current Class Roster

Verification system is an effective measure of student attendance. The

District maintains that there is no way to modify the Roster Verification

process. Moreover, attendance is already factored into the VAM model

formula as one of the characteristics used to determine a student's

expected growth so teachers who have students with poor attendance

records are not unfairly penalized.

D. Recommendation
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The arguments advanced by the parties regarding the three-fold

proposal presented by the Union have been summarized above. After due

consideration of these arguments, I find that there is some merit to each

of the parties' positions. However, I have concluded that the District's

arguments against the proposed language are the more persuasive.

First, lowering the weight of student growth from 50% to 40%

based on the assignment of tests, rather than on the number of years of

data, is inconsistent with the requirements of Section 1012.34, Fla. Stat.,

which states that "At least 50% of a performance evaluation must be

based upon data and indicators of student learning growth." Accordingly,

lowering the weight of student growth to 40% violates the Legislatively

mandated performance evaluation procedures and criteria, and as such,

would constitute a violation of State law. Clearly, this is not permissible.

As to the second point, the District's methods for measurement of

student learning growth and the standards for performance are identical

to the rules adopted by the State Board of Education. It is clear that the

District does recognize that the methods for measurement of student

growth and the standards for performance level are still being developed

and revised by the State and the District continues to update its

procedures as the State fine tunes its model. Specifically, the District

recognizes that the State is developing growth models for EOC exams,

which the District has committed itself to use as they become available.
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However, the District points out that the State standards are a "moving

target" as education models continue to develop, and makes a compelling

argument that the Union's proposals would hinder the District in its efforts

to develop those models alongside the State.

Third, with respect to the verification of the class roster, the Union

has provided no convincing evidence to establish that the current Class

Roster Verification system is not an effective measure of student

attendance. The current system has been developed and implemented by

the Department of Education. Under this model, if a student is in a

teacher's class in October or February when the counts are done, that

student is included on the teacher's class list. There appears to be is no

simple way to modify the roster verification process. Any such

modifications would likely also impose an administrative and record-

keeping burden on the Board. Moreover, because attendance is already

factored into the VAM model formula as one of the characteristics used to

determine a student's expected growth, no unfair prejudice is imposed

upon a teacher for students with poor attendance records. Accordingly, I

do not recommend the adoption of the Union's proposals.

3. Issue #11 - Article IV.3 - Teacher Evaluation Procedures

Committee

A. The Issue
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The language of Article VI.3.1 provides for the creation of a TEP

(Teacher Evaluation Process) Committee which is tasked with making

recommendations to the School Board concerning teacher evaluations and

ratings. The Committee consists of four (4) employees, two (2) selected

by the Union and two (2) selected by the District. The District proposes

the elimination of the TEP Committee on grounds that it is a duplication of

effort and is too small. The Association maintains that the Committee

must remain intact to guarantee that the teachers will be well-

represented.

B. Association's Position

The TEP Committee was created under Article IV.3.1 for the

purpose of creating a TEP manual, and the language indicates that it was

agreed to for the 2011-2012 school year. The Association wants the

language to remain, with the following modifications: delete reference to

the 2011-2012 school year; add language to ensure the committee meets

regularly; and, expand the committee's responsibility to make

recommendations for any changes to the TEP manual.

The Union notes that the District is required, under the provisions

of the Race to the Top (RTT) grant, to have a committee to review the

evaluation system on an annual basis. The District did not meet this
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requirement last year because despite the Union's attempts, the District

refused to call a TEP Committee meeting.

C. District's Position

As a condition of the federal "Race to the Top" program, the

District is required to have a larger committee which includes teachers,

school administrators, and district administrators. That committee is also

tasked with examining and making recommendations regarding the

evaluation system, and its recommendations are subject to collective

bargaining in the same fashion as those of the TEP committee. The

District proposes that the TEP Committee be eliminated because it is a

duplication of effort - the Race to the Top committee serves the same

purpose and also includes the input of teachers. Even absent teacher

representation, the District argues that it could not arbitrarily change the

evaluation procedure without bargaining, even if the TEP Committee is

eliminated.

D. Recommendation

After due consideration of the arguments presented, I have

concluded that the TEP Committee should be retained. As the Union aptly

pointed out, as directives from the State shift and evolve, and as the

Marzano evaluation system evolves, there will be necessary changes to

the evaluation procedures. The TEP Committee can be instrumental in
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working through those changes, codifying the proposed language, and

bringing the best product to the negotiations table. I also agree with the

Union that in order to be effective, the contract language should provide

for regular meetings by the committee, and the committee's

responsibilities should be expanded to make recommendations for any

changes to the TEP Manual.

Elimination of the contract language guaranteeing the existence of

the TEP committee would remove the assurance that the teachers have a

voice in the evaluation process. In the absence of this contract language,

there is no guarantee that teachers will be represented on the Committee.

This being said, if the TEP Committee and the larger Race to the Top

Committee prove to be redundant or outmoded, it can be eliminated in

the future. I recommend retention of the language under Article IV.3.1

General Rules, with the revisions to the language as proposed by the

Union.

4. Issue #12 - Article IV.6(A)(2l - Classroom Walkthroughs

The Union proposes new contract language that would require that

one (1) administrator be assigned to each bargaining unit member to

conduct formal and informal observations, also called classroom walk-

throughs (CWT). Each teacher would also have at least one walkthrough

conducted by each site evaluator with written feedback.
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The District has also proposed new contract language under Article

IV.6(A)(2). The District agrees that one administrator should be assigned

to each bargaining unit member to conduct CWT's. However, the District

proposes that walkthroughs may be conducted by any site administrator,

and there would be no requirement that the teachers receive a

walkthrough by each site evaluator with written feedback.

The parties are actually very close to agreement on the proposed

contract language. The difference is whether or not each teacher will be

guaranteed a CWT by each site administrator, and whether written

feedback will be provided.

B. Association's Position

The Association contends that given all that is riding on the

evaluation scores, it is in the best interest of teachers to have more than

one set of eyes, more than just one administrator, observe and evaluate

the teacher. The Association's proposal is intended to help guarantee the

fidelity of the evaluation system and ensure fairness for the teacher.

The Union also points out that the purpose of the observation is to

provide the teacher with feedback regarding how the teacher is

performing in the classroom. Therefore, the Union feels that written

feedback outlining the observations of the evaluator is essential.

C. District's Position
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Under the District's proposal walkthroughs may be conducted by

any site administrator, and there would be no requirement of written

feedback. The District argues that the Union's proposal would place an

undue burden on the evaluating administrators' schedule by requiring

each evaluator to observe each teacher.

D. Recommendation

After considering the arguments advanced by both parties, I would

recommend that the Board adopt the District's proposal in part, and the

Union's proposal in part. Under the District's proposal walkthroughs may

be conducted by any site administrator. This is reasonable and is

sufficient to meet the purposes of the on-site evaluations. The Union's

proposal on the other hand would place an undue burden on the

evaluating administrators' schedule by requiring each evaluator to observe

each teacher. This would be an added observation to the other assigned

personnel evaluations at their respective schools. The District's proposal

provides for fleXibility in who conducts an evaluation, instead of the

Union's burdensome requirement that all evaluators observe all teachers.

With respect to the element of written feedback, the Union makes

a compelling case that the Marzano evaluation system is intended to be a

performance improvement-based system, not a "got ya" system. The

purpose of an observation is to prOVide the teacher with information
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regarding how the teacher is performing in the classroom. For that

reason, it is imperative that teacher receive written feedback in order to

monitor their overall evaluation scores and improve areas that warrant

improvement. If performance needs improvement then specific

suggestions for that improvement should be provided. Written feedback

is needed in order for the teachers to be effective, and also to avoid

misunderstandings regarding performance and expectations. In the long

term, promoting improved teacher performance is mutually beneficial to

both the bargaining unit employees and to the District. I recommend

inclusion of the Union's language with respect to written feedback.

s. Issue #13: Article IV.6(B)(2) - Artifacts

A. The Issue

An artifact is defined as any written, electronic, photographic or

other form of tangible evidence for the purpose of demonstrating levels of

proficiency within the Marzano Framework. Put simply, artifacts represent

something in the teacher's classroom that occurred during an observation

that supports their teaching practice. Both the Association and the District

have proposed language relating to the submission of artifacts to

evaluators. There are two main differences in these language proposals:

1) the Association's language permits artifact submission for any

elements to which it applies, whether that element has been scored or
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not; and, 2) the Association's language permits artifact submission up to

and including the evaluation conference, while the Board's language limits

submission of artifacts to within five (5) working days after the formal

post conference meeting.

B. Association's Position

The Union contends that it is important that teachers be able to

submit artifacts on any element, whether it has been scored or not,

because some elements contained in the Marzano framework are not

readily observable during classroom instruction. The Union objects to

placing a five (5) day time limitation on the submission of artifacts

because some scores are not timely entered by the administrators and

because many teachers are not familiar with the system software program

to enable them to review their scores and be prepared to submit their

artifacts.

C. District's Position

The District argues that it is unreasonable to allow teachers an

indefinite amount of time to submit artifacts that should be readily

available to the teacher because they were used in the lesson. The

District maintains that its proposal is the more reasonable because it

prOVides a clear explanation of what constitutes an artifact and establishes

a reasonable time frame for submission.
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D. Recommendation

The arguments advanced by the parties in support of their

respective positions regarding the submission of artifacts have been

summarized above. After due consideration of these arguments, I have

concluded that for the most part, the Union's proposal is the more

reasonable approach.

First and foremost, it is important that teachers be able to submit

artifacts on any element, whether it has been scored or not, because

some elements contained in the Marzano framework are not readily

observable during classroom instruction. For example, elements in

Domains 2-4 of the Marzano evaluation system, which involve such things

as planning, preparation, collegiality and professionalism amongst others,

are not readily identifiable via classroom observation of the teacher. As a

result, these elements may not be scored until the very last, and may

receive no score at all because the evaluator has seen no evidence of

their existence. Allowing the teachers to submit artifacts provides the

evaluating administrators with tangible evidence of element

accomplishment that was not directly observed in the classroom

walkthrough.

Further, it is clear that imposing a five (5) day time limitation on

the submission of artifacts, as proposed by the District, would be unfair to
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the teachers for several reasons. First, some administrators do not enter

the scores within that five day time frame. Second, even if the scores are

timely entered, many of the teachers have not received adequate training

on the District's evaluation system software program, FASTe. The

teachers do not know how to access and utilize the program so they are

unable to review the scores and make appropriate submissions,

particularly within this short window. It is important that the teachers

have the opportunity to address the scores once they do become aware of

them.

This being said, I also agree with the District that to allow teachers

an indefinite amount of time for the submission of artifacts would be

unreasonable. Accordingly, it is my recommendation that the Union's

proposal be adopted with the modification to reflect a twenty-one (21)

day time limitation for submission of artifacts which is a more well-

reasoned and workable time period.

6. Issue #14: Article IV.10 - Student Roster Verification

A. The Issue

This issue deals with how a student is "attached" to a teacher in

order to calculate the teacher's VAM score. Both Florida Statutes and the

School Board rules mandate that the State create a roster verification

system that allows teachers to review the list of students attributed to
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them, request changes to the list, and sign off on the list electronically.

The State has implemented a web-based system to allow teachers to

verify their rosters. The Union believes the current system is flawed

because the teachers are not able to review and make corrections to their

roster prior to the roster verification submission to the state.

B. Association1s Position

The Union proposes new language which would require the Board

to prOVide a list of students attached to the teacher twice a year, alloWing

the teacher time to review the roster and verify its accuracy. The

teachers would also be prOVided with dedicated time during the regular

school day to verify student rosters. The District would be reqUired to

provide training to the teachers for roster verification. Finally, teachers

would be given the right to appeal when it is believed ~hat a student has

been improperly included in or omitted from their roster. If a teacher

disagrees with the outcome of that appeal, they would be permitted a

second appeal through the grievance procedure.

C. District's Position

The District opposes inclusion of the Association's language which

is far in excess of the State's requirements. The District maintains that

the existing State roster verification system simply does not work in the
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way proposed by the Union, and the District refuses to create a new,

complicated system when there is already a workable system in place.

D. Recommendation

After consideration of all of the arguments, I have concluded that

the District's position is the more well-reasoned. The inclusion of the

language proposed by the Association would reach far in excess of the

State-mandated requirements. Further, the District maintains and I am

compelled to agree that the existing State roster verification system

simply does not work in the way proposed by the Union. The Department

of Education has defined and implemented a well-structured system to

ensure proper student verification, and has provided a process under

which students can be removed from a teacher's roster. The District

cannot be forced to create a new, complicated system that would place

unnecessary constraints and procedures on administration, particularly

when the State has already provided the necessary infrastructure for

roster verification.

With respect to the Union's argument regarding the ease of use

and accuracy of the system, the District presented evidence that

demonstrates that the Class Roster Verification tool currently in place

contains reasonably detailed and easy to understand directions for

teachers, administrators and staff. Furthermore, the Union admits that it
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already has an avenue to address roster verification issues through the

District. Under the grievance process in the current CBA, the teacher is

entitled to challenge the District's denial of a request to drop a student.

Accordingly, I have determined that the District's proposal is the more

reasonable, and'is consistent with the requirements of State law.

7. Issue #15: Article IV.5 - Teacher Selection of Marzano

Elements

A. The Issue

The Association proposes the addition of language under Article

IV.S. Definitions, to clarify that it is solely the teacher who is responsible

for selecting the elements of deliberate practice (personal goals) for that

year's evaluation. Deliberate practice is an integral part of the Marzano

evaluation system. Under the Marzano Framework, teachers are tasked to

self-select and focus on several elements of practice in order to improve

their teaching craft and skill, and ultimately generate a continuous cycle of

improvement. The deliberate practice score weighs heavily in the

teacher's overall IPS score. The District proposes language which allows

the teacher to select the elements of focus for the year, but "with mutual

agreement" by the evaluating administrator.

B. Association's Position
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By inclusion of its proposed language, the Association seeks to

make it crystal clear that it is the teacher, not the administrator, who

selects the elements (thin slices of teaching) on whichto improve. The

deliberate practice score weighs heavily in the teacher's overall IPS score.

The Association argues that it is the only piece in the entire evaluation

system where a teacher truly has any input into the process. If the

phrase "with mutual agreement" is added to the language, in effect the

teacher will be permitted to select his or her elements of focus only if the

administrator agrees with the selection. The Union argues that this is

disrespectful and unfair to the teachers.

C. District's Position

The District concedes that under the Marzano framework, teachers

are encouraged to take a lead in identifying their personal goals, but

argues that the elements of focus should be selected mutually between

the teacher and his or her principal. The District opposes the Union's

proposed language because giving the teachers the unilateral ability to

select the elements is inconsistent with the Marzano model and would be

completely unacceptable. Accordingly, the ultimate decision should rest

with the evaluator, not the teacher.

D. Recommendation
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After due consideration of the arguments, I have concluded that

the District has the more reasonable approach. It is recognized that

under the Marzano framework, teachers are encouraged to take a lead in

identifying their personal goals. However, it is entirely consistent that the

elements of focus should be selected mutually between the teacher and

the principal. In the vast majority of instances, the teacher and his or her

principal will be able to mutually agree on identifying elements within the

Marzano framework that the teacher should be focusing on to improve.

However, in the limited instances where a mutual agreement cannot be

arrived at, it should ultimately be the principal and not the teacher who

identifies the area of focus. As pointed out by the District, the Union's

proposed language that permits the teacher to unilaterally control the

decision would run the risk that the teacher would simply identify an area

to work on that is really a strength rather than a weakness. For this

reason, the ultimate decision should rest with the evaluator. I therefore

recommend the adoption of the District's proposal.

8. Issue #16: Article IV.6(10) - Evaluator Training

A. The Issue

The Association proposes that evaluators who will work within the

framework of the Marzano evaluation system be trained and certified.

The District has agreed to include contract language requiring evaluators
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to be trained in the evaluation tool, but opposes requiring evaluators to be

certified.

B. Association's Position

The Association strongly advocates that in order to be certified an

administrator would need to pass a test to verify competency. The Union

contends that such a test eXists, that is was developed by Marzano

himself, and that it is readily available for use. Teachers are being

adversely impacted on their evaluation scores by a lack of uniformity and

lack of competence by the evaluating administrators. The Union provided

witness testimony from several teachers who believe that they were

unfairly evaluated because their evaluator was untrained and

incompetent.

C. District's Position

The Board opposes certification of evaluators because the

Superintendent already evaluates principals to ensure that they evaluate

with fidelity. The District claims that it has already provided extensive

training to its evaluators and will continue to do so into the future. The

Board maintains that certification above and beyond this training is

excessive and unnecessary. Moreover, The Board argues that it is a

management right for the Superintendent to determine whether and when

this certification requirement might be necessary.
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D. Recommendation

As explained above, the District has agreed to include contract

language requiring that evaluators be trained in the evaluation tool.

Accordingly, the only issue is whether the evaluators should be required to

be certified. After considering the respective positions of both parties, I

find that the District has the more compelling case, and that there should

be no requirement that the evaluators be certified.

The District has proven that the Superintendent already evaluates

the principals to insure that the evaluations are performed with fidelity.

The District has provided extensive training to its evaluators over the past

two years and has committed to continue to do so in the future.

Requiring that evaluators pass a test and receive certification beyond this

training is unnecessary and superfluous.

The Union has made a passionate argument and raised some grave

concerns that teachers are being adversely impacted on their evaluation

scores by a lack of uniformity and a lack of competence on the part of

evaluating administrators. However, the evidence to support this

contention by the Union was woefully deficient. The Union's eVidence, in

essence, amounted to little more than some isolated concerns about a

single evaluator who was allegedly incompetent. However, as pointed out

by the District, this allegedly poor evaluator was terminated by the
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District, and the affected teacher did not file any grievance protesting her

evaluation. Another witness who testified that she felt the evaluator was

not well-trained had not yet received her evaluation so at least at this

point, her concerns are merely speculative. In essence, the witnesses

simply felt that the evaluators who gave them low scores could not

possibly be effective or competent. This really amounts to nothing more

than personal opinion. Simply because an evaluator does not meet the

teacher's hopes or expectations does not render the District's evaluator

training methods invalid.

Furthermore, the fact that a previously high-scoring teacher

received lower scores on a more recent evaluation does not warrant an

indictment of the new evaluation system itself. The new evaluation

standards were implemented to improve on what was considered to be a

less-than-fully effective system. It is certainly possible that scores under

the old evaluation system were inflated because the system was

ineffective. The Union has not proven that the requirement of certification

is warranted. I must recommend the adoption of the District's proposal.

D. TEACHER EVALUATION PROGRAM MANUAL ISSUES

1. Issue #17: Pre-Conference and Post Conference

Evaluation Forms

A. The Issue
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The Association proposes a modification of the Marzano pre- and

post-conference forms for formal observations. The District proposes to

continue the use of the current forms.

B. Association's Position

The forms proposed by the parties have essentially identical

content, but the Association has deleted all of the boxes within the forms

that require written responses. The Union's forms are essentially a list of

topics for the evaluator and teacher to discuss with some blank lines at

the bottom of the page for written notes. The Union contends that the

current forms become too much of the focus of the observation, rather

than the impetus for a conversation. Additionally, many teachers are

asked by their evaluators to fill out the forms ahead of time, which can

take up a substantial amount of the teacher's time.

C. District's Position

The District points out that its form contains substantial space

under each question to write down the teachers' response to each topic

discussed with the evaluator. This form provides for a more useful

reference for the evaluation conferences. Moreover, the District's forms

were developed as part of the Marzano mode and are State-approved.

The Union's forms, on the other hand, merely provide a list of

topics for discussion, and do not allow space to document the discussion
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for future reference. The District argues that the eXisting forms are

simply more useful.

D. Recommendation

After consideration of the issue of the pre- and post-conference

forms, I have determined that the District's form on its face is simply more

useful. The Union's proposed form merely contains a list of discussion

topics, and leaves little room for documentation of the discussion for

future reference. Furthermore, the Union has advanced no compelling

reason for making a change to the forms at all. Because the District's

form is more useful, and because it is State-approved, I must recommend

the adoption of the District's proposal.

2. Issue #18: Non-Classroom Employee

Observation [Assessment Forms

A. The Issue

This issue deals with which evaluation forms will be used for non-

classroom instructional personnel. Non-classroom instructional personnel

include gUidance counselors, reading coaches, media specialist, and other

teachers who do not work in the classroom. The District proposes to use

Marzano's Instructional Support Protocol for Non-Classroom Instructional

Personnel. The Association proposes to use the evaluation forms

developed and used in Seminole County.
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B. Association's Position

The Association maintains that it is critical to develop an evaluation

system that fairly measures the job responsibilities and duties of each

bargaining unit member. According to the Union, the Marzano non-

classroom instructional system does not accomplish this goal because the

protocols are too general and do not measure specific job responsibilities.

Furthermore, the Marzano protocols are not aligned with the FASTe

software system so the teachers have no way to access their scores

unless their evaluator actually gives it to them.

The Association claims to have selected the Seminole forms as a

starting point for development because they address job specificity. The

Union recognizes that the Seminole forms do not have established

protocols which would need to be developed and negotiated, but argues

that reinstitution of the TEP Committee could have accomplished this

easily.

C. District's Position

The District has already provided training and gUidance to ensure

that all evaluating administrators are familiar and comfortable with the

State-approved forms for the 2012-2013 school year. The District

contends that it would essentially need to start over if the Seminole forms

were adopted. Non-classroom instructional personnel have already
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consulted with their evaluators to establish which form most closely aligns

with their particular position. Therefore, it is the District's position that

continuing the use of the current form provides continuity and consistency

in the evaluations.

D. Recommendation

After consideration of the respective arguments of both parties, I

have concluded that the District's proposal to retain the current

Observation/Assessment forms is the more reasonable approach. The

District's form is modeled after the State-approved Marzano forms, and in

fact, is essentially identical to the state model. The District's

administrators have already proven to be familiar and comfortable with

the form for the upcoming school year. Using the Union's proposed forms

would essentially require personnel to start from scratch, and the Union

has given no compelling reason for doing so. The Union's professed

intent with the alternate forms is to promote "deeply reflective

conversation," but it would come at the expense of including written

documentation for later reflection. This is inconsistent with the State-

approved forms, and it diminishes the importance of documentation of the

assessment conferences. For these reasons, I recommend adoption of

the District's proposal.

3. Issue #20: TEP MANUAL EVALUATION CRITERIA
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A. The Issue

The Association proposes to add two new provisions to the TEP

Manual under the Evaluation Criteria section. The first deals with the

scoring of elements and essentially provides the teachers with three (3)

guarantees: 1) that any element scored at less than "Applying" will not

be used in the IPS calculation unless that element has been scored twice;

2) teachers scoring Applying on any element may request a second

scoring to demonstrate instructional growth, and, 3) for any element that

has multiple scores, the highest score will be used in the IPS calculation.

The second deals with written feedback and proposes two (2) guarantees

for the teachers: 1) specific written feedback with suggestions for

improvement will be provided for any element scored at less than

Applying, and, 2) that this feedback will be provided to the teacher within

five (5) student days from the date of observation. The Board is opposed

to inclusion of any of this language.

B. Association's Position

The Union maintains that because the Marzano evaluation system

is a growth model, there should be room to experiment and to improve

without penalty. The Union argues that the teacher should be scored

twice so that growth can be demonstrated. If a teacher is not scored at

least twice, then growth cannot be shown. The Association believes that
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teachers should be able to show learning and growth in their teaching

craft without suffering negative repercussions on their IPS score. The

language is designed to encourage teachers to take risks and try new

teaching practices without fear of lowering their IPS score.

Furthermore, the Association argues the IPS score is basically a

weighted average and is not necessarily reflective of where a teacher

ends up at the end of the year. Therefore, it is not an accurate depiction

of growth. The Association's proposed language would encourage

teachers to invite evaluators back into their classrooms to look for

improvement on specific elements, and would also provide teachers with

the ability to rectify a poor score.

With respect to the written feedback, the Union recognizes that the

contract currently provides language requiring specific written feedback

within (5) days when there is a performance concern. However, the

language in the CSA speaks to overall concerns. The Association

proposes language that requires the same written response to any

individual element that is scored lower than applying. The Union

maintains that teachers want and need specific suggestions on how to

modify and improve upon what has been observed. The proposed

language is intended to grant them that assistance.

C. District's Position
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The District opposes the Union's proposed language, instead

favoring the State-approved Marzano criteria. According to the Board, the

Union's proposal places strict criteria on the scoring elements which

dilutes the evaluating model. Furthermore, by not considering the low

scoring elements, the evaluators in effect are turning a blind eye to the

less than satisfactory areas of performance.

The District's position is that the written feedback requirement is

unnecessary because feedback is already reqUired by the CBA. The

teacher and evaluator must have a conversation about the area of

concern which is proVided with each observation. The District contends

that the Union is again trying to circumvent the Legislatively favored

Marzano model.

D. Recommendation

The arguments advanced by the parties regarding the TEP Manual

Evaluation Criteria proposed by the Union have been summarized above.

After due consideration of these arguments I find that there is some merit

to each of the parties' positions. Based on several considerations,

however, I have concluded that the District's proposal, which is based on

and consistent with the Marzano Scoring Criteria, is the more compelling.

As was effectively pointed out by the District, the Union's proposal

places strict criteria on the scoring elements, which would completely
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negate the research behind the model because it does not even consider

any of a teacher's low scores. In effect, it dilutes the whole purpose of

the evaluating model. Evaluators are trained and charged with scoring

what they observe. By not considering the low scoring elements, the

evaluators that would in effect be ignoring those areas of performance

that are observed to be below satisfactory. This is clearly unacceptable.

With respect to the Union's insistence on a requirement of written

feedback, I agree with the District that it is unnecessary and redundant

because feedback is already required pursuant to the Agreement. The

teacher and administrators are required to have a conversation about an

area of concern. Feedback is already provided with each observation.

In sum, the Union's proposal would serve to circumvent and

disregard the very carefully crafted and Legislatively favored Marzano

model. I recommend that the Union's proposal be rejected.

4. Issue #22: FINAL EVALUATION RUBRIC

A. The Issue

The final evaluation rubric is the rubric where IPS scores

(comprised of evaluator observation scores and deliberate practice score)

and VAM scores (student growth) are combined into a final evaluation

rating. Currently classroom IPS accounts for 60% of the weighting of a

teacher's evaluation, the VAM accounts for the other 40%. The District
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weighs these elements and compiles a final score for all teachers, and

then places it on a rubric to determine the teacher's final rating. The

Board and the Association are in agreement as to the score reflective of a

teacher who is Highly Effective. At issue are the score ranges for

Effective, Needs Improvement, and Unsatisfactory.

B. Association's Position

The Union proposes a modified rubric which would lower the score

ranges for the evaluation rating categories as follows: a Highly Effective

teacher has a rating between 3.5 and 4.0, an Effective teacher has a

rating between 2.1 and 3.4, a Needs Improvement teacher between 1.4

and 2.0, and an Unsatisfactory teacher between 1.0 and 1.3.

The Union feels these slightly relaxed ranges are warranted in light

of several areas of concern which directly impact teachers' final scores.

First, review of data on the FASTe system has revealed that there are

huge diScrepancies in the number of scores received by the individual

teachers. The number of elements scored per teacher ranged from a high

of 121 all the way down to just 18 elements scored for another teacher.

Further, there were some teachers who had no scores at all in one

Domain, giving that Domain an average of zero. These inconsistencies

have a devastating impact on the teacher's final annual evaluation score.

The Union also points out that there have been a multitude of
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errors and mistakes on VAM calculations. The Union maintains therefore

that the most logical and immediate solution to these errors, factoring in

the probability of additional errors of which the parties are currently

unaware, is to institute a system that gives the teacher the benefit of the

doubt until the glitches can be worked out of the system. The Union

seeks to accomplish this goal by broadening the range where teachers can

be classified as Effective and narrow the range where they can be

classified as Needs Improvement or Unsatisfactory.

C. District's Position

The District proposes to utilize the Marzano Rubric to categorize

performance evaluation ratings for bargaining unit members. Under the

Marzano rubric, a Highly Effective teacher has a rating between 3.5 and

4.0, an Effective teacher has a rating between 2.5 and 3.4, a Needs

Improvement teacher between 1.5 and 2.4, and an unsatisfactory teacher

between 1.0 and 1.4.

The District's proclaimed approach to the performance based

system all along has been to mirror the Marzano model. The District

maintains that the Legislature has made it clear that it favors the Marzano

system. In the view of the District, the Union's proposals disregard the

model and relax the standards and are therefore unacceptable.

D. Recommendation
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After consideration of all of the evidence and the arguments, I

must recommend adoption of the District's proposal to use the Marzano

rubric to categorize performance evaluation ratings for bargaining unit

members. Because the District's rubric mirrors the Marzano model, it

provides consistency between the IPS rubric and the final rubric. The

Legislature has clearly mandated its favor for the Marzano system for

evaluating teacher performance. The District's proposal, like many of its

others, adheres to that mandate. The Union's proposal disregards the

Marzano model and relaxes the standards for employees with no

compelling justification for doing so. I recommend adoption of the

District's Marzano-based approach.

5. Issue #23: NEW SUBJECT AREA CLASSIFICATION

A. The Issue

Under the Marzano system, teachers are placed into two (2)

categories: Category I and Category II based upon the number of years

the teacher has worked. The Association has proposed to broaden the

definition for a Category I teacher to include any teacher who is assigned

to teach a new subject area and/or grade level for the first level of

assignment. After the first year of assignment, the teacher would once

again be reclassified as a Category II teacher. The District is opposed to

this proposal.
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B. Association's Position

The Union maintains that teaching a new grade level involves a lot

of additional work. Students have different learning styles at various ages

and the teacher must adjust the manner of instruction to fit the new style.

Teachers must also implement different classroom management systems,

and develop new classroom materials. Because it takes teachers time to

adjust and develop in a different grade level or subject area, teachers

should be given some allowance for those adjustments in their

evaluations. The Association believes that its request for what is

essentially a one year transition period is very reasonable.

C. District's Position

The District objects to the Union's proposal and maintains that

current teachers should continue to be classified as Category II teachers

even if they receive a new assignment. The intent of the category system

is to delineate between using the evaluation designations of Developing

and Needs Improvement. A Category I teacher scoring between 1.5 and

2.4 would receive a "Developing" rating because he or she is a new

teacher. A Category II teacher with the same score would receive a

"Needs Improvement" rating. More experienced teachers should be held

to the higher standard.

D. Recommendation
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After considering the arguments of both parties, I find those of the

District to be the more persuasive. First, veteran teachers should be able

to make the transition between grades because good instruction

strategies work at every grade level. Moreover, experienced teachers

should be held to a higher standard, and if they experience some

performance deficiencies, (whether or not related to a change in subject

or grade), they should be rated needs improvement rather than

developing. A developing rating should be reserved for teachers with very

limited experience who are therefore far more entitled to the benefit of

the doubt. Finally, the District has pointed out that most assignments to

teach new subject matters or grades are done on a voluntary basis.

Teachers with the confidence to change grade levels or subject matters

should be competent to make the transition, and should be held to the

standard of a veteran teacher, not a new teacher. I recommend the

rejection of the Union's proposal.

6. Issue #24: DEFINITION OF PERFORMANCE

DEFICIENCY

A. The Issue

Article IV.6.C.S. of the eSA states:

"When it is observed that a person is notperforming in an
acceptable manner, the evaluating administrator shall hold a
conference with the MBU within five (5) Student days following the
observation and shall provide written feedback to include specific
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suggestions as to how the performance of the MBU can be
improved. II [Emphasis supplied]

Although it is clear from the contract language that the evaluator

must provide written feedback with suggestions on how to improve

performance, there is no definition within the CBA regarding what

constitutes a performance deficiency. The Union proposes to define

IIperformance deficiencyll in the TEP Manual as IIPerformance indicated by

receipt of a score on any Marzano element lower than Applying. 1I The

District opposes the inclusion of the Union's definition.

B. Association's Position

The Union feels that without a standard definition of performance

deficiency, teachers will receive disparate treatment from their evaluators.

This is due to the fact that what constitutes a performance deficiency

would be based on the subjective and individualized opinions of the

administrators. The Union feels this is unfair and inequitable.

C. District's Position

The District opposes the inclusion of the Union's definition because

it is incorrect. Simply because a teacher scores a IINeeds Improvementll

on a single element does not automatically mean that the teacher has a

performance deficiency, it simply means that an element or strategy
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needs improvement. The District also feels that including a definition in

the TEP manual is unnecessary.

D. Recommendation

In regard to this issue, I find the Union's position to be the more

consistent with the principles of equity and fairness and therefore the

more persuasive. Although it is clear from the current contract language

that written feedback with suggestions on improvement is to be proVided

for a performance deficiency, there is no definition in either the CSA or

the TEP Manual regarding what constitutes a performance deficiency. The

Union has made a compelling case that without a standard definition of

performance deficiency, teachers may be subject to disparate treatment

from administrators. The standards for determining what constitutes a

performance deficiency would be based on purely subjective and

individualized opinions of the evaluators. I do not believe this to be fair or

just. A single definition of performance deficiency is needed to ensure

consistency and fairness. I therefore recommend adoption of the Union's

proposal to define performance deficiency.

Respectfully submitted this 25th day of November, 2013.

Stanley H. Sergent, Special Magistrate
Sarasota, Florida
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Appendix B

S1'ATE OF FLORIDA
PUBLIC EMPLOYEES RELATIONS COMMISSION

SCHOOL DISTRICT OF INDIAN
RIVER COlJNTY

Employer,

and

INDIAN RIVER COUNTY
EDUCATION ASSOCIATION

Union.

CASE NO. SM-2013-021

SCHOOL DISTRICT'S NOTICE PURSUANT
TO SECTION 447.403(3), FLORIDA STATUTES

COMES NOW, the School District of Indian River County (herein the "School District"),

by and through its undersigned counsel, and pursuant to Section 447.403(3), Florida Statutes,

hereby files this Notice of its Rejection of the Report and Recommendations of Stanley H.

Sergent, which he issued on November 25, 2013.

1. BACKGROUND

The School District and the Indian River Education Association (herein the "Union") arc

signatories to a Collective Bargaining Agreement which expired on June 30, 2012. The

Agreement sets forth terms and conditions of employment fOl" a bargaining unit of classroom

teachers, guidance counselors, department and grade level Chairs, occupational specialists,

elementary specialists, speech and language pathologists, media specialists, tcachers on

assignment, and social workers. In negotiating a successor agreement, the parties reached an

impasse in negotiations and proceeded to a hearing before Special Magistrate Stanley H. Sergent

pursuant to Section 447.403, Florida Statutes.
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The remaining issues at impasse fall into tour (4) general categories: (1) compensation

issues; (2) working condition issues; (3) evaluation language issues; and (4) teacher evaluation

program manual issues. The parties remain at impasse on the following twenty-one (21) issues:

1. Article XIX.3(C) - Base Salary Increase

2. Article XIX.? Title I School Differential Pay

3. Article XIX.3(C) - Right to Grieve and Arbitrate Step Increases

4. Article III. 1(1) - Modified Instructional Days

5. Article III.l(H) - Split/Blended Classes

6. Article III. 1(L) - Covering for Absent Teachers

7. Article m.l (M) Substitute Teachers

8. Article VI.3 - Promotions

9. Article IV.2 - End of Course Exams

10. Article IV.3 - Teacher Evaluation Procedures Committee

11. Article IV.6(A)(2) - Classroom Walkthroughs

12. Article IV.6(B)(2) - Artifacts

13. Article IV.l 0 - Student Roster Verification

14. Article IV.5 -- Teacher Selection of Marzano Elements

15. Article IV.6(10) - Eval uator Training

16. Pre-Conference and Post-Conference Evaluation Forms

17. Non-Classroom Employee Observation/Assessment Forms

18. TEP Manual Evaluation Criteria

19. Final Evaluation Rubric

20. New Subject Area Classification
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21. Definition of Components

During the course of negotiations, the District presented the Union with a series of

"package offers," that encompassed all of the issues at impasse. The District's package ofTer

included proposals that the Union favored, including sick leave conversion, compassionate leave,

fringe benefits, and advanced degree supplements. It also included pl'Oposals that the Union did

not favor. The District made it clear that it was not willing to single out the proposals that the

Union favored, and remove them from the impasse process. Rather, the ofTel' was a complete

package that the Union either had to agree to or reject.

The District's position at the Special Magistrate hearing was that its final ofTel' consists of

a package deal. It contains proposals that the Union favored and ofTered to tentatively agree to.

Again, however, thcse proposals were specifically made with the understanding that they were

contingent upon the Union acccpting the entire package proposal, including those proposals that

the Union did not favor. The Special Magistrate declined to recommend either for or against the

District's package proposal in its entirety, instead making individual recommendations on each

of the issues at impasse. Nonetheless, the District maintains its position that its proposals on all

of the outstanding issues at impasse are a package proposal.

II. GENERAL REJECTION

The School District specifically rcjects the Spccial Magistrate's Report and

Recommendation in its entirety because the Special Magistrate declined to recommend for

resolution of the remaining issues at impasse by adopting the School District's package proposal.

There is no qucstion under PERC law that the School District has a right to reject both favorable

and unfavorable recommendations on issues that were included in its package proposal.

Pompano Beach Professional Fire Fighters, Local /549 v. City of Pompano Beach, 18 FPER ~
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23124 (1992). The School District has consistently offered the Union a package proposal with

the understanding that if any part of the package deal is rejected, the entire package will be

withdrawn. The School District offered generous benefits in its package proposal, including a

significant wage increase, in exchange for concessions from the Union. All of the School

District's proposals are interdependent. The School District's rejection is consistent with this

position. Although some of the Special Magistrate recommendations were favorable to the

School District, many others were unfavorable. Much like the School District's refusal to accept

the Union's piecemeal acceptance of individual issues within its package proposal, the School

District must also reject the Special Magistrate's piecemeal rejection of its package proposal.

III. SPECIFIC REJECTIONS

A. Article XIX.3(C) - Base Salary Increase

I. Special Magistrate's Recommendation

The Special Magistrate recommended the School District's wage proposal, a 0.75%

increase for teachers who already received a 2.0% step increase, and a 2.75% increase to the base

salary of teachers who did not receive the step.

2. School District's Rejection

Although favorable, the School District rejects the Special Magistrate's recommendation

because this issue is part of a package proposal and is rejected because the Special Magistrate

rejected other issues contained within the School District's package proposal.

B. Article XIX.7 - Title I School Differential Pax

1. Special Magistrate's Recommendation

The Special Magistrate recommended that the School District pay a $1,000 supplement to

teachers who work at Title I schools.
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2. School District's Rejection

The School District maintains that a $ I,000 supplement for Title I school teachers is

economically unsustainable. This amount already exceeds the total approved 2012.-20 I3 base

allocation of Fedel'31 funding, so the School District will be required to pay the balance of this

supplement, over $200,000, from its General Operating Budget. In future years, if its base

allocation were further reduced or eliminated, the School District would be committed to cover

the entire cost of this supplement, with or without Federal funding. The School District's pro-

rata formula to divide monies received from its Federal grant evenly among Title I teachers is

more reasonable and economically sound. The School District therefore rejects the Special

Magistrate's recommendation for a fixed $1,000 supplement.

C. Article XIX.3(C) - Right to Grieve and Arbitrate Step Increases

1. Special Magistrate's Recommendation

The Special Magistrate recommended retention of the current language providing that in

years when the School District determines that its fund balance and projected revenues are

sufficient, it must pay for annual step increases in accordance with the salary schedule. He also

recommended that the current language permitting the Union to grieve and arbitrate the School

District's conclusion regarding the adequacy of its financial condition.

2.· School District's Rejection

First and foremost, the District remains opposed to having an arbitrator decide whether a

step increase will be provided in any given year. The current contract language relating to step

increases abdicates the School Board's Legislatively mandated responsibility to determine where

and how to allocate its financial resources. School Board members are elected by the residents

of Indian River County, and are accountable to those residents for dividing the District's

361147

5
ALLEN, NORTON & nw~;. P.A.

PROFESSIONAL ASSOCIAliON

Page 103 of 123 Presentation IV - 1/30/2014



financial resources among programs, personnel, and capital improvements. It is the School

Board members' responsibility to make those determinations within the contines of dollars

allocated to the District.

The Special Magistrate's recommendation strips the School Board members of a

signil1cant portion of that responsibility. It effectively places in the hands of an outside

arbitrator, who has no accountability to the Indian River County electorate, the ability to decide

on a yearly basis whether a pay increase should or should not be given to teachers. Abdication

of this authority by the School Board members to an individual unaccountable to the citizens of

Indian River County is simply unacceptable, particularly with Legislatively mandated

performance pay looming on the horizon.

Moreover, the current language regarding the arbitrability of the District's decision to not

grant step increases must be eliminated in light of the new performance pay legislation. If the

Special Magistrate's recommendation is adopted, it could result in a I1nancial disaster. While the

Board docs has the ability to arrange and allocate its finances properly, automatic step increases

signi{jcantly hinder its flexibility to do so, especially in years when step increases are not

economically feasible.

D. Article III. I(J) - Moditied Instructional Daxs

I. Special Magistrate's Recommendation

The Special Magistrate recommended to increase the number of modified instructional

days from one (1) day per semester to one (1) day per month.

2. School District's Rejection

The School District rejects any increase in the number of modil1ed instructional days

because (1) it will l'educe instructional time for students; and (2) because it will have a
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significant and negative impact on students' families. Additionally, adoption of the Special

Magistrate's recommendation would require the School District to increase the number of

modified instructional days for the current school year. This is a scheduling nightmare for

teachers, principals, and families. Because the calendar for the current school year has been set

in stone, this recommendation simply cannot be implemented.

E. Article Ill.t eH) - Spl it/B lended Classes

1. Special Magistrate '8 Recommendation

The Special Magistrate rejected the Union's proposal for contract language prohibiting

the use of split or blended classes.

2. School District's Rejection

Although favorable, the School District rejects the Special Magistrate's recommendation

because this issue is part of a package proposal and is rejected because the Special Magistrate

rejected other issues contained within the School District's package proposal.

F. Article II J.I (L) - Covering for Absent Teachers

1. Special Magistrate '8 Recommendation

The Special Magistrate found that the Union's proposed language to protect teachers

from being required to cover an absent teacher's class in addition to their own class is

unnecessary and he recommended maintenance of the status quo.

2. School District's Rejection

Although favorable, the School District rejects the Special Magistrate's recommendation

because this issue is part of a package proposal and is rejected because the Special Magistrate

rejected other issues contained within the School District's package proposal.

G. Article III. IeM) - Substitute Teachet's
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I. Special Magistrate's Recommendation

The Special Magistrate found that the Union's proposed language to allow a principal to

seek volunteers from the teaching statI to substitute during their planning period is unnecessary

and he recommended maintenance of the status quo.

2. School District's Rejection

Although favorable, the School District rejects the Special Magistrate's recommendation

because this issue is part of a package proposal and is rejected because the Special Magistrate

rejected other issues contained within the School District's package proposal.

H. Article VI.3 Promotions

1. Special Magistrate's Recommendation

The Special Magistrate rejected the School District's proposal to eliminate language

dictating the procedure that the District must follow for posting vacancies outside of the

bargaining unit and establishing criteria for filling those vacancies.

2. School District's Rejection

The School District rejects the Special Magistrate's recommendation because this

contract language limits the District in its exercise of a management right to detel'ITIine terms and

conditions of employment for non-bargaining unit employees. Consistent with PERC law, the

School District's proposal is intended to restore this management right.

I. Article IV.2 End of Course Exam

1. Special Magistrate's Recommendation

The Special Magistrate rejected the Union's proposal to (I) lower the weight of student

growth from 50% to 40% based on the assignment of tests, rather than on the number of years of

data; (2) to require alternative tests for teachers who take end of course exams in lieu of FCAT
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scol'es; and (3) require the Board to institute a novel roster verification process prior to any data

submission to the State for VAM score calculation. He therefore recommended maintenance of

the status quo.

2. School District's Rejection

Although favorable, the School District rejects the Special Magistrate's recommendation

because this issue is part of a package proposal and is rejected because the Special Magistrate

rejected other issues contained within the School District's package proposal.

1. Alticle IV,) - Teacher Evaluation Procedures Committee

1. Special Magistrate '8 Recommendation

The Special Magistrate recommended to preserve the Teacher Evaluation Process

Committee, which consists of two members selected by the Union and two selected by the

School District to make recommendations to the School Board concerning teacher evaluations

and ratings.

2. School District's Rejection

The TEP Committee no longer serves its purpose. The School District is now required to

have a larger committee, including teachers, school administrators, and district administrators, in

accordance with the requirements of the federal "Race to the Top" program. The TEP

Committee should be eliminated because it duplicates the effot1s of the Race to the Top

committee and does not include a sufficient cross-section of District employees.

K. Article IV.6(A)(2) - Classroom Walkthroughs

1. Special Magistrate's Recommendation

The Special Magistrate recommended that a walkthrough may be conducted by any site

administrator and that the evaluator must provide the teacher with written feedback.
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2. School District's Rejection

Although favorable, the School District rejects the Spccial Magistrate's recommendation

because this issue is part of a package proposal and is rejected because the Special Magistrate

rejected othcr issues contained within the School District's package proposal.

1. Article IV.6(B)(2) - Attifacts

1. Special Magistrate's Recommendation

The Special Magistrate recommended that after an evaluation, teachers may submit

artifacts for up to twenty-one (21) days after the formal post conference meeting.

2. School District's Rejection

The District maintains that a five (5) day limitation to submit artifacts after the formal

post conference meeting is more reasonable. After the formal post conference, each teacher is

aware of the teaching elements which the administrator did not observe in the classroom. To

allow a teacher three (3) weeks to submit further information and documentation will serve only

to delay the process.

M. Article IV.l 0 - Student Roster Verification

1. Special Magistrate's Recommendation

The Special Magistrate rejected the Union's proposal to include language in the contract

that would require the District to provide a list of students attached to each teacher twice a year

and allow the teacher time to review the roster to verify its accuracy.

2. School District's Rejection

Although favorable, the School District rejects the Special Magistrate's recommendation

because this issue is part of a package proposal and is rejected because the Special Magistrate

rejected other issues contained within the School District's package proposal.
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N. Alticle IV.S - Teacher Selection of Mal'zano Elements

1. Special Magistrate's Recommendation

The Special Magistrate rejected the Union's proposed language, which would have

allowed teachers the unilateral ability to select the elements of deliberate practice, or personal

goals, for their evaluations.

2. School District's Rejection

Although favorable, the School District rejects the Special Magistrate's recommendation

because this issue is part of a package proposal and is rejected because the Special Magistrate

rejected other issues contained within the School District's package proposal.

O. Article IV.6Cl 0) - Evaluator Training

1. Special Magistrate's Recommendation

The Special Magistrate recommended there should be no requirement that evaluators of

teachers who work within the framework of the Marzano evaluation system be "certified."

2. School District's Rejection

Although favorable, the School District rejects the Special Magistrate's recommendation

because this issue is part of a package proposal and is rejected because the Special Magistrate

rejected other issues contained within the School District's package proposal.

P. Pre-Conference and Post-Conference Evaluation Forms

1. Special Magistrate's Recommendation

The Special Magistrate recommended the continued use of the District's pre- and post-

conference forms for formal observations.

2. School District's Rejection

Although favorable, the School District rejects the Special Magistrate's recommendation

361147
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because this issue is part of a package proposal and is rejected because the Special Magistrate

rejected other issues contained within the School District's package proposal.

Q. Non-Classroom Emplovee Observation/Assessment Forms

I. Special Magistrate's Recommendation

The Special Magistrate recommended the continued use of the District's evaluation forms

for non-classroom instructional personnel.

2. School District's Rejection

Although favorable, the School District rejects the Special Magistrate's recommendation

because this issue is part of a package proposal and is rejected because the Special Magistrate

rejected other issues contained within the School District's package proposal.

R. TEP Manual Evaluation Criteria

I. Special Magistrate's Recommendation

The Special Magistrate rejected the Union's proposed language dealing with the scoring

elements related to teacher evaluation criteria. The Union proposed (1) that any element scored

at less than "Applying" will not be used in the IPS calculation; (2) that teachers scoring Applying

on any element may request a second score to demonstrate instructional growth; and (3) for any

element that has multiple scores, that the highest score will be used in the IPS calculation. The

Union also proposed a guarantee that specific written feedback will be provided for any element

scored at less than applying within five (5) school days from the date of observation. The

Special Magistrate recommended status quo and rejected the Union's proposal in its entirety.

2. School District's Rejection

Although favorable, the School District rejects the Special Magistrate's recommendation

because this issue is part of a package proposal and is rejected because the Special Magistrate

361147
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rejected other issues contained within the School District's package proposal.

S. Final Evaluation Rubric

1. Special Magistrate's Recommendation

The Special Magistrate recommended adoption of the District's proposal to use the

Marzano rubric to categorize performance evaluation ratings for bargaining unit members.

2. School District's Rejection

Although favorable, the School District rejects the Special Magistrate's recommendation

because this issue is part of a package proposal and is r~jected because the Special Magistrate

rejected other issues contained within the School District's package proposal.

T. New Subject Arca Classification

1. Special Magistrate's Recommendation

The Special Magistrate recommended that a teacher who is assigned to teach a new

subject area and/or grade level would continue to be classified as either Category I or Category II

depending solely on the number of years the teacher has worked. The Special Magistrate

rejected the Union's proposal that the definition of a Category I teacher should include a teacher

who transferred to a new subject area or grade level for the first year of assignment.

2. School District's Rejection

Although favorable, the School District rejects the Special Magistrate's recommendation

because this issue is part of a package proposal and is rejected because the Special Magistrate

rejected other issues contained within the School District's package proposal.

U. Definition of Components

1. Special Magistrate's Recommendation

The Special Magistrate proposed to define "performance deficiency" in the TEP Manual

361147
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as "Performance indicated by receipt of a score on any Marzano element lower than Applying."

2. School District's Rejection

Inclusion of this language in the contract is unnecessary and this definition is too

restrictive. Teachers may SCOl'e lower than Applying for any number of reasons, not necessarily

tied to any performance deficiency. This definition would unfairly stigmatize a teacher who is

applying a new teaching strategy. The School District therefore rejects the Special Magistrate's

recommendation to include this definition in the TEP Manual.

V. Resolved Issues

Prior to the Special Magistrate issuing his Report and Recommendations, the parties

resolved several of the stipulated issues at impasse, as follows:

• Article III. I - The parties agreed to status quo language providing
that meetings will not be scheduled during a bargaining unit
member's planning period more than once per month.

• Incorporation of Value Added Growth Model into TEP Manual
The Union has accepted the District's proposal to incorporate a
Value Added Growth Model into the TEP Manual for classifying
teachers as either highly effective, effective, unsatisfactory, or
needs improvement.

• IPS Scoring Rubric - The Union withdrew this issue and accepted
current practice for the first year of the new Agreement.

• VAM Scores for Middle School Math Teachers Teaching High
School Math The District accepted the Union's proposal to base
the VAM scores of middle school math teachers teaching high
school math courses on the school-wide math FCAT scores instead
of on the math FCAT scores of students on the teacher's roster.

• VAM Scores for High School Math Teachers - The District
accepted the Union's proposal to base the VAM scores of high
school math teachers on the school-wide reading score because the
math FCAT is no longer given to high school students.

Although these issues were resolved, and in some cases the School District accepted the
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Union's proposals, the School District reserved and maintained its position that a "package

proposal" is being offered which encompasses these issues. The package proposal therefore

includes all five (5) of the "resolved issues" as resolved by the patties. Although the Special

Magistrate did not issue recommendations on any of these issues, the parties have not reached a

tentative agreement because these issues cannot be resolved independently of the School

District's package proposal.

Respectfully submitted,

1!df:~--,-k_-
Florida Bar No.: 362492
Allen, Norton & Blue, P.A.
1477 W. Fairbanks Ave., Suite 100
Winter Park, Florida 32789
(407) 571-2152
(407) 571-1496 Facsimile

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and COlTect copy of the foregoing has been fbmished
by U.S. Mail on this 16th day of December 2013 to Dianne T. Falvo, Florida Education
Association, 8801 SW Hopwood Avenue, Indiantown, Florida 34956.

Attorney
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2,75% Percent on top step
0.75% Percent on all other step.s

Steps I Yrs. Icurrent./ 2012-2013 j $ Between I 2012-2013 Base Proposed
I

Proposed
Exp. TEG Salary Steps Gurrent Salary G~~t .Int:rea.i;8 SaJa-ry _ Salary Gost

-.- ..

1 0,1,2,3 33 $ 35,500 -$ 1,171,500 . -$ . 2"66 $ 35,766 $ 1,180,286.
2 4 72 $ 36,2']0 ~; 7'jD :$ 2,51)],0120 $ 272 $ 3£,1)'82 $ 2,t2:S;B12 ;
3 -5 32 $ 36,934 $ 724 $ 1.,181,894 $ 277 $ 37,211 $ 1:190,759
4 6 45 $ 37,673 $ 739 $ 1,695,280 $ 283 $ 37,955 $ 1,707,994 ..
5 7 131 $ 38,426 $ 753 $ 5,033,851 $ 288 $ 38,715 $ 5,071,605 .

6 8 58 $ 39,195 $ 769 $ 2,273,302 $ 294 $ 39,489 $ 2,290,352
7 9 39 $ 39,979 . $ 784 $ 1,559,172 $ 300 -$ 40,279 $ 1,570,8-6£

8 10 54 $ 40,778 $ 800 $ 2,202,030 $ 306 $ 41,084 $ 2,218,546.

9 11 56 -$ 41,594 $ 816 $ 2,329,259 $ 312 $ 41,906 -$ 2,346,728

10 12 24 $ 42,426 $ 832 $ 1,018,219 $ 318 $ 42,744 -$ 1,025,856

11 13 29 $ 43,274 $ '"849 $ 1,254,955 -$ ·325 $ 43,599 $ 1,2£4,357

12 14 29 $ 44,140 $ 865 $ 1,280,054 '$ 331 $ -44,471 $ 1,289,654

13 . 15 28 $ 45,023 $ 883 $ 1,2£0,632 $ 338 $ 45,360 $ 1,270,087

14 16 33 $ 45,923 $ 900 -$ 1,515,4£0 $ 344 $ 46,267 $ 1,526,826

15 17 26 -$ 46,841 $ 918 -$ 1,217,879 $ 351 $ 47,193 $ 1,227,013

16 18 21 $ 47,778 $ 937 $ 1,003,345 $ 358 $ 48,137 $ 1,01D,'870

17 19 26 $ 48,734 $ .. 956 $ 1,267,081 . $ 366 -$ 49,099 $ 1,276,584

18 20 18 $ 49,709 $ 975 -$ 894,754 $ 373 :$ 50,081 $ 901 ;465

19 21 32 -$ 50,703 $ 994 $ 1,622,488 $ 380 $ 51,083 :$ '1,634,656

20 22 34 $ 51,717 $ 1,014 $ 1,758,371 $ 3138 :$ 52,105 $ 1J71 ,559 •

21 23 16 $ 52,751 $ 1,034 $ 844,018 -$ 396 $ 53,147 $ 850,348

22 24 25 $ 53,806 $ 1,055 -$ 1,345,154 $ 404 :$ 54,210 $ 1,355,243

23 25 25 $ 54,B32 $ 1,076 -$ 1,372,057 $ 412 -$ 55,294 :$ 1,3B2,347

24 26 19 $ 55,980 $ t,098 -$ 1,063,619 . $ 420 $ 56,400 $ 1,071;596 i
25 27 16 $ 57,100 -$ 1,120 $ 913,600 -$ 428 $ 57,528 $ 920,452

26 28+ 121 $ 57,100 $ 1,120 $ 6,909,042 $ 1,570 $ 58,B70 $ 7,099,041

Total 1042 $ 46,594,136 $ 47,081,773

Subtotal Salary Increase $ 4i'lT,637
FRS 5.18% 25,260
SS/Med 7.65% 37,304
Wrk Camp 1.50% 7,315

ITotal Salary Cost: $ 557,515] ,

One time - nonrecurring bo·nus for teachers on step

one.

$710
Hem;fits:
FICA@7Ji5%

Total Bonus perteacher
Number ofteachers

Total Cost

$

$
$

$
$

71.0

54

1M
33

25,222
582,738

».,.,
l1)
~

c.
x·
n
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SDIRC Counter Proposal
12/20/12

XIX.7 Differentiated Pay Supplement

Appendix D

For the 2012-2013 school year only, MBUs who work at a Title I school shall receive a pro
rata share up to the allowable percentage of the total Title I Part A differentiated pay
supplement allocation which is currently set at a maximum allowable 5%. The
differentiated pay supplement provided for under this Article may only be earned by a
teacher for instructional service of at least one semester at a Title I school. At the MBU's
option, payment wi« may be paid on a pro-rata basis after verification of the semester's
instructional service or in a lump sum at the end of the pay cycle; but not later than June
30 th • This article is contingent on any changes in Federal legislative language and/or
funding under Title I, but in no event will the amount allowable to be paid under this
Article exceed 5%.
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Appendix E 
 
XIX .3 Compensation and Pay Schedules 

A. MBUs will receive twenty-four (24) equal installment paychecks throughout their contract year in 
accordance with the Annual Pay Date Schedule, with the exception of late start employees. Late 
start employees will receive equal installments for the number of remaining pay dates in the Annual 
Pay Date Schedule. Employees on a ten or eleven month schedule with a start date other than 
July 1st shall receive multiple checks (if entitled to the checks) on the last student day of school. 
The multiple checks issued on the last student day of school shall be eligible for direct deposit. The 
final pay check will be issued on the regularly scheduled pay date for the pay period in which the 
work is performed. An effort will be made to pay the December 31 check on the last school date of 
the calendar year. 

B. 12 month employees are paid an equal “per pay” amount each paycheck. The “per pay” amount is 
calculated based on the annualized salary, or pro-rated annualized salary if the employee started 
late, and is divided over the number of remaining paychecks for the year.  

C. All MBUs will be paid in accordance with the salary schedules attached in Appendix “B”. 
1. Years of experience will be used for initial step placement only.  Employees will move a 

step for each year of full-time teaching experience following initial placement.  A 
year of full-time teaching experience for step movement shall be defined as working 
one day more than half of the regular school year. 

2. However, the above paragraph (1) shall be suspended, and paragraph (4), below, 
shall govern until such time as the District shall determine that its Unreserved Fund 
Balance and its projected revenues (the “financial criteria”) are and will remain 
adequate to pay for the step increase that will ensue under the reinstated Step 
Salary Schedule.  The District shall make this determination when requested to do 
so, in writing, by the Union, but no more frequently than annually.  The District’s 
decision shall be given to the Union in writing, and shall set forth the District’s 
reasoning. 

3. The Union shall have the right to grieve, through arbitration, the District’s 
conclusion regarding the adequacy of the financial criteria.  The standard of review 
by the arbitrator shall be whether the District’s conclusion was arbitrary or 
pretextual. Should the arbitrator deny the grievance, the Union may not file another 
grievance challenging the reasonableness of a subsequent District conclusion of 
the financial criteria  until 18 months have elapsed from the filing of the immediate 
prior grievance. 

4. Pending reinstatement of the Step Salary Schedule, the following provisions will 
apply: 
a. Movement of employees [between steps] on the Instructional Salary Schedule 

will be accomplished only through [annual] negotiations between the Union and 
the Board, subject to provisions of chapter 447, F.S. [Movement between steps 
will not occur automatically.] 

b. If the parties are unable to reach an agreement for a new salary schedule, then 
the last agreed schedule will remain in place as the status quo and MBUs shall 
be paid on that schedule with no step increase or step advancement.  In 
addition, if the parties fail to reach agreement while the last agreed schedule is 
in force as the status quo pending a mutually agreed new schedule, no new hire 
shall receive a step by being placed on the schedule with a step increase and such 
new hires shall be treated as if they were employed the prior year with respect to their 
placement on the salary schedule.  By way of an example and illustration only, if the 
status quo for a ten (10) year teacher keeps the teacher on the ninth (9th) year step, 
a newly hired teacher with ten (10) years of experience would be placed on the ninth 
(9th) year step level. 

D. MBUs will receive an additional amount to their base salary supplement if they teach an 
additional class during their planning period time as reflected in Appendix B.2. 

1. Student contact time must be beyond 25 hours per week average 
2. Extend the work day 30 minutes 

E. Group Incentive Pay, earned in one school year, will be paid in the fall of the following school year 
as reflected in Appendix B.3.  

F. Curriculum Rate: MBUs employed to participate in seminars, workshops, and projects such as 
initiating and/or revising curriculum and other specified activities which are conducted when regular 
school is not in session will be paid as reflected in Appendix B.3. 

G. Extended Day Program: MBUs working the Extended Day Program will be paid as reflected in 
Appendix B.3. 

 

Back 
to 
Conte
nts 
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Appendix F 

 

 

IV. 6.A.2     One administrator will be assigned by the principal to each MBU to conduct the Formal and 

Informal observations; however, walk-throughs may be conducted by any site administrator.  Written 

feedback will be provided. 
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Issue #19                                                                                                                                                                Appendix G                                                        
 

Procedure for Applying the Value Added Growth Model: 

A Value Added Growth Model produces a score for a teacher which reflects the average amount of 
learning growth of the teacher’s students above or below the expected learning growth of similar 
students in the state, using specific variables accounted for in the model.  A score of “0” indicates that 
students performed no better or worse than expected, based on the factors in the model.  A positive 
score indicates that the students, on an aggregate level, performed better than expected, a negative 
score indicates that the students scored worse than expected.  For the 2012-2013 school year, the School 
District of Indian River County will use the following steps to classify teachers under a Value Added 
Model. 

Each teacher’s VAM will be compared against a set of cut scores.  The cut score of 0 will be used in the initial 
classification process.  A teacher with a positive VAM would have an average student growth that is above 
what is expected and a teacher with a negative VAM would have an average student growth that is below 
what is expected.  

If a teacher’s VAM (raw score not considering the standard error or confidence intervals) is 0 or above 0 
then the teacher would be classified as at least Effective.  To determine if the teacher is Highly Effective, the 
standard error will be multiplied by a confidence interval and subtracted from the teacher’s VAM to provide 
a high level of certainty that the teacher’s VAM is above 0. 

Method for classifying Highly Effective:   

 If Teacher VAM is positive and the VAM – (Standard Error * Confidence Interval) >0, 

then the teacher is classified as Highly Effective 

 A confidence interval of 1.5 standard errors will be used in the determination of 

Highly Effective. 

 If, after applying this level of certainty and accounting for the standard error, the 

teacher’s VAM is not above 0, then the teacher will remain at Effective as was initially 

determined by the raw VAM score. 

Method for Classifying EEFECTIVE: 

 If Teacher VAM is positive and the VAM – (Standard Error* Confidence Interval) < 0, 
than the teacher is classified as EFFECTIVE. 

 A confidence interval of 1.5 standard errors will be used in this determination of 
EFFECTIVE. 

 If Teacher VAM is negative and the VAM + (Standard Error* Confidence Interval) > 
0, than the teacher is classified as EFFECTIVE. 

 A confidence interval of 1 standard error will be used in this determination of 
EFFECTIVE. 
 

If a teacher’s VAM (raw score) is below 0 then the teacher will be classified as at most Needs Improvement.  

To determine if the teacher is Unsatisfactory, or Needs Improvement, the standard error will be multiplied 

by a confidence interval and added to the teacher’s VAM to provide an extremely high level of certainty that 

the teacher’s VAM is below 0. 

Method for classifying Unsatisfactory:   
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 If Teacher VAM is negative and VAM + (Standard Error * Confidence Interval) <0, then 

the teacher is classified as Unsatisfactory 

 A confidence interval of 1.96 2 standard errors will be used in the determination of 

Unsatisfactory. 

Method For Classifying Needs Improvement: 

 If Teacher VAM is negative and VAM + Standard Error* Confidence Interval) does 
not meet the definition of Effective or Unsatisfactory, then the teacher is classified 
as Needs Improvement.  

 

If, after applying this level of certainty and accounting for the standard error, the teacher’s VAM is above 0, 

then the teacher will remain at Needs Improvement as was initially determined by the raw VAM score. 

 As an added measure of certainty, an additional allowance will be considered before 

classifying a teacher as Needs Improvement. 

 If 1/10 of the standard error is added to the teacher’s negative VAM score and the 

resulting score is 0 or above, then the teacher will be classified as Effective. 

 

 

Page 119 of 123 Presentation IV - 1/30/2014



somcCo( pos;WII'SIMn"- ....lOai
TEl'M....... .""""""'t6

IPS Phased in Scoring Based o~· LanD Summative Rating calculation
5/1/2013

V f O-'h--

»
"0
"0
It>
~

a.x·
::t:

it
Ii
~

less than 65% at level 3 or higher Greater than or equal to 50"..1, at
and Level 1, i()

Less than 50% at Levell, I{)

At least 65% at level 3 or higher
At least 65% at leve3 4 and 0% at

Level 1 orO

~
jf!J Year 3
t~f1

Yearl

r:r[j Year4
cfiB Manano

~

Page 120 of 123 Presentation IV - 1/30/2014



ID!RC (.d," Y"'l'l>Sal il':5 tUMC -final
l1tIP Mw..... Attildml""16

IPS Phased ill Soonng Based Ol""l ( LanG Summativ,e Rating Caku~at1o.n
5/1/2013

{

r ~etA""y-
i

f 0 P\'"

l
f i'11

less than 75% at level 3 <Or higher

At least 75% at level 3 lOr higher and
Less tnalil 50"/0 at Levell, {j

»
"'C
"'C
rtl
::Ja.
s:t
::I:

Greater than or equal to 5D% ot

Levell, ,{)

Greater "th.m or equal to 25% at
b,vel 1, {)

Less than 55% at level 3 or higher

and
less tlhal1l 25% at Levell, {}

At I,east 55% at level 3 or higher

At least 75% at level 4 and ()% at

LevellDrO

At least 55% at Level 3 or hogher
and At least 15% at level 4 and no

more than 5% at Levei 1 or 0

~fr
f~f~!

t~;~
;0,"' Year4

~1 Marzaoo
P:-"
r~~.!

!.~~ .
~:'i
~'t,;;

~~
i:.~~
...~-. 0- !
i"'~;':'

~i~

i~~
f~
fr.:
h.:·~

t~~

Page 121 of 123 Presentation IV - 1/30/2014



                                                                                                                                            Appendix I 
 

  
 
 The IRCEA proposes that middle school math teachers who teach students taking a high 

school math course should have their VAM scores based on the school-wide math FCAT 
scores at the middle school. The IRCEA proposal is as follows: 

 
TITLE DESCRIPTION - TEACHER  60% INSTRUCTIONAL PRACTICE/40% STUDENT 

GROWTH  
TEACHER MIDDLE - HIGH SCHOOL MATH COURSES  School Math FCAT Scores  
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                                                                                                                                                   Appendix J 
 
  
 Math FCAT is no longer given to students at the high school. The only currently available 

test is the Reading FCAT. The IRCEA proposal is as follows: 
 

TITLE DESCRIPTION - TEACHER  60% INSTRUCTIONAL PRACTICE/40% STUDENT 
GROWTH  

TEACHER MATH SR HIGH  Math FCAT – student on teacher roster or School 
Reading score  
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January 10, 2014 

 

Delivered via E-mail  

Carol Johnson, School Board Chairman 

Matthew McCain, School Board Vice Chairman 

Claudia Jimenez, School Board Member  

Karen Disney-Brombach, School Board Member  

Dale Simchick, School Board Member  

 

Dr. Fran Adams, Superintendent  

Suzanne D’Agresta, Board Attorney 

 

 Re: SM-2013-021 Resolution of Items at Impasse  

 

Dear School Board Members:  

 

In accordance with F.S. 447.403(4) (b) the IRCEA is submitting its recommendations to settle 

the disputed issues at impasse. There are twenty-one (21) issues before the Legislative Body. 

These issues can be broadly classified into four (4) groups: compensation, working condition, 

evaluation, and Teacher Evaluation Program (TEP) manual issues. 

 

The IRCEA agrees to all recommendations made by Special Magistrate Stanley Sergent. Mr. 

Sergent stated in his recommendations, “As Florida Statute makes clear, in reaching a decision 

on the issues at impasse a Special Magistrate must give due consideration to all of the applicable 

factors listed in Section 447.405 Florida Statues, including the elements of justice, equity, and 

the interest and welfare of the general public, all of which encompasses a highly judgmental 

balancing process. A diligent effort has been made to analyze the issues at impasse on the basis 

of these standards.”  

 

Although Mr. Sergent did not agree with all positions of the IRCEA, the Association believes 

each issue was weighed carefully. Mr. Sergent applied objective analysis; unbiased consideration 

was given to the merits of each issue in order to reach his recommendations. Accordingly, the 

IRCEA provides the following for settlement of the issues at impasse. 

 

COMPENSATION ISSUES 

 

1. Issue #1 – Article XIX.(3) – Base Salary Increase 

The Association agrees to the Special Magistrate’s recommendation of adoption of the District’s 

proposal for a base salary increase. 

Indian River County Education Association 

P.O. Box 2018, Vero Beach, FL 32961, Telephone 772-567-1066/Fax 772-778-9733 

Affiliated with the AFT, NEA, AFL-CIO, FEA 
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IRCEA Resolution of Items at Impasse 

 

2. Issue #2 – Article XIX.7. – Title I School Differentiated Pay 

 

The Association agrees to the Special Magistrate’s recommendation that teachers at Title I 

schools receive an annual supplement of $1,000 per year. The language would read: 

 

XIX.7 Differentiated Pay 
MBUs who work at a Title 1 School shall receive an annual Differentiated Pay supplement. For 
the 2012-2013 school year a $1,000 supplement shall be paid. The amount of the Differentiated 
Pay supplement shall be negotiated annually.  
 

Teachers at Title 1 schools spend considerable personal money on classroom materials and 

supplies for these disadvantaged students. They also spend an extraordinary amount of additional 

time outside of regular contract hours meeting the educational needs of these students. This time 

does have value and should be monetarily recognized in a sufficient manner by the District.  

 

Differentiated pay was originally negotiated as a way to attract and retain high performing 

teachers at Title I schools. For several years this supplement was paid at $2,000 per teacher. 

Recognizing that the number of Title I schools in the District is increasing, and that the 

availability of federal funding has been reduced, the Association understands the need to reduce 

the supplement. The District’s current offer of $495, however, is neither adequate or fair.  

 

The District’s financial condition ratio is extremely healthy. Sufficient money exists within the 

general fund balance to pay the additional money needed for this modest supplement.  

 

3. Issue #3 – Article XIX.3(C) – Retention of Step Language 

 

The Association agrees to the Special Magistrate’s recommendation that the current step 

language be retained. The language would read: 

 
ARTICLE XIX  

PROFESSIONAL COMPENSATION AND FRINGE BENEFITS 
 
XIX .3 Compensation and Pay Schedules 

  C. All MBUs will be paid in accordance with the salary schedules attached in 
Appendix “B”. 

 1. Years of experience will be used for initial step placement only.  Employees will 
move a step for each year of full-time teaching experience following initial 
placement.  A year of full-time teaching experience for step movement shall be 
defined as working one day more than half of the regular school year. 

 2. However, the above paragraph (1) shall be suspended, and paragraph (4), below, 
shall govern until such time as the District shall determine that its Unreserved 
Fund Balance and its projected revenues (the “financial criteria”) are and will 
remain adequate to pay for the step increase that will ensue under the reinstated 
Step Salary Schedule.  The District shall make this determination when requested  

Page 2 of 12 Presentation V - 1/30/2014



 

 

Page 3 

IRCEA Resolution of Items at Impasse 
 

  to do so, in writing, by the Union, but no more frequently than annually.  The 
District’s decision shall be given to the Union in writing, and shall set forth the 
District’s reasoning. 

 3. The Union shall have the right to grieve, through arbitration, the District’s 
conclusion regarding the adequacy of the financial criteria.  The standard of 
review by the arbitrator shall be whether the District’s conclusion was arbitrary or 
pretextual. Should the arbitrator deny the grievance, the Union may not file 
another grievance challenging the reasonableness of a subsequent District 
conclusion of the financial criteria  until 18 months have elapsed from the filing 
of the immediate prior grievance. 

 4. Pending reinstatement of the Step Salary Schedule, the following provisions will 
apply: 

  Movement of employees [between steps] on the Instructional Salary 
Schedule will be accomplished only through [annual] negotiations 
between the Union and the Board, subject to provisions of chapter 447, 
F.S. [Movement between steps will not occur automatically.] 

  If the parties are unable to reach an agreement for a new salary schedule, then the 
last agreed schedule will remain in place as the status quo and MBUs shall be 
paid on that schedule with no step increase or step advancement.  In addition, if 
the parties fail to reach agreement while the last agreed schedule is in force as the 
status quo pending a mutually agreed new schedule, no new hire shall receive a 
step by being placed on the schedule with a step increase and such new hires shall 
be treated as if they were employed the prior year with respect to their placement 
on the salary schedule.  By way of an example and illustration only, if the status 
quo for a ten (10) year teacher keeps the teacher on the ninth (9

th
) year step, a 

newly hired teacher with ten (10) years of experience would be placed on the 
ninth (9

th
) year step level. 

The history of dealings between the parties since the inception of the step language clearly 

demonstrates that it works. This language achieves a delicate balance by preserving the financial 

sensibilities of the District in lean financial times while guaranteeing a modest salary increase 

during flush economic years. Current language guarantees that in years when the Board doesn’t 

have money to pay step, it is not obligated to do so. This language protects the Board from 

unreasonable and repeated litigation. 

 

Teachers depend upon the modest step increase each year. Over the last several years, teachers 

are working harder and for longer hours than ever. Nevertheless, their paychecks have decreased 

due to a recent 2% increase in social security contributions and a legislatively mandated 3% FRS 

contribution. Step payment helps mitigate these salary losses. 

 

Step language was originally negotiated at a cost to the teacher salary schedule.  During that year 

all other employees received significantly higher salary increases than teachers. Teachers agreed  

to forgo similar increases in order to receive the security of step language. Every year since that 

agreement, teachers’ pay has been less than what it could have been had teachers received an 

equitable increase in line with other District employees. If current language is removed from the  
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contract, all other District employees would have benefited financially at the expense of teachers. 

This would be an unjust, permanent forfeiture. 

 

As the Board is the sole decision maker of its finances, it can arrange them to fund any 

obligations. At the end of each school year the Board has a good idea of the cost of step 

movement for the next school year. This makes budgeting relatively systematic. If current 

automatic step language were to be removed, it would be easy to make budgeting decisions for 

teachers as an afterthought. Teachers deserve what’s right, not what’s left. The Board should 

demonstrate that it values it teachers by keeping this provision in the contract.  

 

WORKING CONDITION ISSUES 

 

4. Issue #4 – Article III.1(J) – Modified Instructional Day 

 

The Association agrees to the Special Magistrate’s recommendation to increase the number of 

early release (modified instructional) days from one per semester to one per month. The 

language would read: 

 
ARTICLE III  

WORKING CONDITIONS 

III.1 Workday and Workyear  

J.  One Friday a semester One (1) day per month will be designated as a modified 
instructional day, with a maximum of four (4) hours of instructional time for secondary 
students and five (5) hours for elementary students.  Time that is free from student 
contact on these days shall be used for school based or district professional development.  
Notwithstanding Article III, paragraph 3.F.  Compensatory Time may not be taken by 
teachers during this professional development.  This provision shall be subject to 
reopener negotiations on an annual basis subject to Article XX.B.  

 

Teachers are in desperate need for additional professional development time. Teachers have been 

inundated with new instructional initiatives, the evaluation system, new technology, lesson 

planning strategies, Common Core standards, roster verification, etc. As all of these programs 

are requirements of the job it is contingent upon the District to provide teachers with adequate 

training time to learn and master these initiatives and standards.  

 

Currently the District provides some professional development time by hiring substitute teachers 

and releasing teachers to attend in-service during the student day. This is a very expensive way 

to provide professional development to teachers. Teachers do not favor utilizing substitute 

teachers because when students are in the classroom, the regular classroom teacher wants to be 

the one providing the instruction. As teacher evaluation scores depend heavily on student growth  

(test) scores, teachers believe it is imperative that they are the ones to provide direct instruction. 

By planning ahead for early release days, missed classroom time can be incorporated into 

homework, which still assists in student learning at the direction and control of the teacher.  
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Contrary to District assertions, early release days do not provide significant childcare impacts on 

the family. Elementary schools provide after school programs and transportation is provided by 

private childcare centers at the conclusion of the school day. Working parents in elementary 

school already have some type of childcare plans in place and another hour or two per month 

would not be an undue burden. Very few secondary students need childcare, so the impact 

should be minimal. Many high school students have jobs and so would be able to work a few 

more hours per month. 

 

Contiguous and like-size counties provide significantly more time for professional development 

than does Indian River. Expansion of early release days to one day per month would be 

consistent with what is occurring in these other districts. 

 

5. Issue #5 – Article III.4(H) – Split/Blended Classes 

 

The Special Magistrate does not recommend the IRCEA’s proposed language on split/blended 

classes. The IRCEA withdraws this proposal. 

 

6. Issue #6 – Article III.1(L) – Covering for Absent Teachers 

 

The Special Magistrate does not recommend the IRCEA’s proposed language on covering absent 

teachers’ classes. The IRCEA withdraws this proposal. 

 

7. Issue #7 – Article III.1(M) – Substitute Teachers 

 

The Special Magistrate does not recommend the IRCEA’s proposed language on substitute 

teachers. The IRCEA withdraws this proposal. 

 

8. Issue #8 – Article VI.3. Promotions 

 

The Association agrees to the Special Magistrate’s recommendation to reject the District’s 

proposal to eliminate Article VI.3. The Association agrees to delete Subsection C, Eligibility 

from the provision. The language would read: 

 

ARTICLE VI 

TRANSFERS, ASSIGNMENTS, PROMOTIONS 

 
VI.3 Promotions 

A. The Board and the Association acknowledge that the authority to make promotions rests 
with the Board upon the recommendation of the Superintendent.  When promotions are 
made, they shall be made in what is considered to be in the best interest of the district 
instructional program as determined by the principal, Superintendent and Board. A 
member’s requests for promotion will be taken into consideration.  A promotion shall be 
defined as movement from a position within the instructional bargaining unit to an 
administrative position. 
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 B. Vacancies for professional positions, which are promotions, will be publicized by written 
notice to principals. The notice shall be posted by the schools on the Human Resource 
Department board and the district website with a copy faxed to the Association.  
Requirements for the position will be included in the notice and the duties and 
responsibilities as approved will be available in the Human Resource Department.  

 C. Eligibility   

1. To be eligible for a promotion, a member of the bargaining unit must successfully 
complete the School District of Indian River County's professional development 
program. Successful completion will result in the MBUs inclusion into the eligibility 
pool. 

2. A candidate for the professional development program should be working towards or 
have attained certification in Administration and Supervision Educational 
Leadership, or possess a Master's Degree or higher with a graduate major in School 
Administration. The candidate should also have three (3) years of full-time teaching 
experience. The candidate must declare interest in administrative position vacancies 
in Indian River County. 

3. All information concerning this process for the professional development program is 
available in the office of the Superintendent. 

There is nothing contained in this language that interferes with a management right. Subsection 

A defines “promotional positions” and recognizes the authority of the Board to make 

promotions. Subsection B requires that promotional positions along with the job responsibilities 

be posted.  

 

All employees deserve the right to learn about and apply for any available positions; this 

language guarantees that right. As there is no current Board rule that requires posting of 

promotional positions, contract language provides the only guarantee.  

 

This language has been in the contract for many years and there has been no harm from its 

inclusion. 

 

EVALUATION LANGUAGE ISSUES 

 

9. Issue #9 – Article IV.2 – End of Course Exams 

 

The Special Magistrate does not recommend the IRCEA’s proposed language on End of Course 

Exams. The IRCEA withdraws this proposal. 

 

10. Issue #10 – Article IV.3 – Teacher Evaluation Procedures (TEP) Committee 

 

The Association agrees to the Special Magistrate’s recommendation to retain the TEP Committee 

language. His recommendation included the addition of revised language as proposed by the 

IRCEA. The language reads: 
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ARTICLE IV 

TEACHER EVALUATION 

 

IV.3 General Rules 

1. For the 2011-2012 school year, a A TEP Committee of four (2 selected by IRCEA and 2 

selected by the District) will be created meet regularly to recommend to the Association 

and the Board the following: 

a. The percentage used for calculating the Instructional Practice summative rating.   

b. An option to narrow the focus of the Summative Evaluation by selecting two (2) to 

three (3) design questions in Domain 1, in addition to Design question one (1).  

Domains 2, 3, and 4 will remain as presented.  These design questions will be the 

targeted focus area for the 2011-2012 school year.   

c. Any changes to the TEP Manual. 

d. Any recommendations of the committee must be negotiated between the parties.  
 

The District is required under the Race to the Top (RTTT) grant, to have a committee to review 

the evaluation system on an annual basis. The District did not meet this requirement last year as 

the District refused to call a TEP committee meeting, in spite of numerous IRCEA requests. 

 

As the Marzano evaluation system evolves and directives for teacher evaluation from the State 

shift and alter, future changes to evaluation procedures will need to be made. The TEP 

Committee could be instrumental in making these adjustments. In order to be effective, current 

contract language should provide for regular committee meetings. 

 

Elimination of the TEP committee language from the contract would remove assurance that the 

teachers have a voice in the evaluation process. Absent contract language there is no guarantee 

that teachers would be represented on the Committee. 

 

11. Issue #11 – Article IV.6(A)(2) – Classroom Walkthroughs 

 

The Association agrees to the Special Magistrate’s recommendation that District language on 

Classroom Walkthroughs (CWT) be adopted. He also recommended that the District language be 

modified by Association language requiring written feedback. The language would read: 

 

Article IV 

Teacher Evaluation 

IV.6 Procedure 

A. Criteria  

1. Evaluations shall be based on observations made by the principal or assigned 

   observing administrator and shall include at a minimum deliberate practice and  

teaching strategies, and duties and responsibilities of the MBU as outlined in the TEP. 

Page 7 of 12 Presentation V - 1/30/2014



 

 

Page 8 

IRCEA Resolution of Items at Impasse 

 

 

2.   One administrator will be assigned by the principal to each MBU to conduct the 

Formal and Informal observations; however, walkthroughs may be conducted by 

any site administrator, with written feedback. 

B. Evaluation criteria shall be made known to the MBU, in addition to identifying and 

documenting the category (Category I or II) of the MBU by September 30th of each year. 

MBUs hired after September 30th shall be informed of the evaluation criteria/procedures 

before their assignment begins. This shall include an explanation and discussion of the 

criteria and the evaluation process.  

 

As the Marzano system is intended to be a performance improvement system, as opposed to a 

“got ya” system, it is imperative that the teacher be provided with classroom performance 

information on every observation. A teacher needs written feedback in order to monitor overall 

evaluation scores and performance. That is the only means by which a teacher can correct areas 

that warrant improvement. Specific suggestions in the written feedback should be provided so 

that teachers can be effective in their teaching practice and to fully understand administrative 

expectations. Promoting improved teacher performance is beneficial to the teacher, the teacher’s 

students and to the District. 

 

12. Issue #12 – Article IV.6(B)(2) – Artifacts 

 

The Association agrees to the Special Magistrate’s recommendation that the Association’s 

language on artifact submission be adopted and modified to reflect a twenty-one (21) day time 

limitation for artifact submission. The language would reads 

 

ARTICLE IV 

TEACHER EVALUATION 

IV.6 Procedure 

A. Criteria  
1. Evaluations shall be based on observations made by the principal or assigned 

observing administrator and shall include at a minimum deliberate practice and 
teaching strategies, and duties and responsibilities of the MBU as outlined in the 
TEP. 

2. Any artifact(s) presented by the MBU to their evaluator shall be accepted and 
utilized in the scoring of any element(s) to which the artifact(s) apply. Artifacts may 
be presented at any evaluation meeting or conference up to and including the 
summative evaluation conference, within twenty-one days from the date of any 
observation. 

 

It is important that artifacts can be submitted on any element, whether it has been scored or not 

by an administrator during a classroom observation, because many elements within the Marzano 

system will not be observable during classroom instruction. Elements in Domains 2-4, which  

 

 

Page 8 of 12 Presentation V - 1/30/2014



 

 

Page 9 

IRCEA Resolution of Items at Impasse 

 

deal with planning, preparation, collegiality and professionalism, are not identifiable during 

classroom observation of the teacher. Many other elements may not be observed, although 

routinely implemented by the teacher, primarily due to the limited amount of time an 

administrator is in the classroom observing. It is therefore important that teachers be able to 

submit artifacts on any element to demonstrate mastery, whether that element has been scored or 

not by an administrator. Permitting teachers to submit artifacts to their evaluator provides 

tangible evidence to that evaluator that the element is being addressed. 

 

Placing a 5-day timeline on submission of an artifact to an administrator is unreasonable as many 

teachers are still learning the FASTe software and many scores are not timely entered into the 

system by administrators. Teachers are therefore not able to make appropriate submissions. A 

twenty-one day time limit is a reasonable alternative. 

 

13. Issue #13 – Article IV.10 – Student Roster Verification 

 

The Special Magistrate does not recommend the IRCEA’s proposed language on student roster 

verification. The IRCEA withdraws this proposal. 

 

14. Issue #14 – Article IV.5 – Teacher Selection of Marzano Elements 

 

The Association agrees to accept the Special Magistrate’s recommendation to adopt the District 

language regarding teacher selection of Marzano elements for deliberate practice. The language 

would read: 

 

ARTICLE IV 

TEACHER EVALUATION 

 

IV.5  Definitions of Components 

Formative Conference – scheduled in 

advance with the MBU 

 Individual overview of evaluation 

procedure 

 Goal setting 

 Review of forms 

 Review of electronic data components of 

evaluation system 

 Identifying category of MBU (Category I 

or II teacher) 

 Selection of deliberate practice element(s) 

will consist of the teacher selection, with 

mutual agreement. 
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15. Issue #15 – Article IV.6.(10) – Evaluator Training 

 

The Association reluctantly agrees to accept the Special Magistrate’s recommendation to adopt 

the District language regarding evaluator training. The language would read: 

 

ARTICLE IV 

TEACHER EVALUATION 

 

IV.6  Procedure 

B. Evaluators 
1. Evaluation procedures for assessing the performance of duties and responsibilities of 

MBUs are functions and responsibilities of the administration. 
2. Sites with multiple administrators shall establish a rotation schedule in which no 

MBU shall be evaluated by the same administrator for more than three (3) 
consecutive years. 

3. The evaluating administrator must submit written feedback to the MBU no later than 
five (5) student days after the observation takes place.  

4. In matters of due process the same evaluator will not be used in consecutive 
observations. 

5. When it is observed that a person is not performing in an acceptable manner, the 
evaluating administrator shall hold a conference with the MBU within five (5) 
student days following the observation and shall provide written feedback to include 
specific suggestions as to how the performance of the MBU can be improved.  

6. The evaluating administrator is required to sign and date the formative conference 
and summative rating forms.  The pre-observation conference form and reflection 
conference form shall be completed together by the administrator and teacher during 
the pre-observation conference and reflection conference, respectively.  

7. When any Design Question within Domain 1 is rated below Effective or if Domain 2, 
3, or 4 is rated below Effective, the evaluating administrator shall document the 
deficiencies, the recommendations for improvement, and the assistance to be 
provided. 

8. The only evaluative document to be placed in the personnel files housed in the 
District office will be the summative rating form.  

9. Any and all documents pertaining to the evaluation of the employee will be kept 
confidential and exempt from provisions of s. 119.07(1) until the end of the school 
year immediately following the school year in which the evaluation was made.  The 
Board will comply with state statute in regard to evaluations and public access. 

10. The evaluator shall be trained in the evaluation tool. 
 

 

TEACHER EVALUATION PROGRAM MANUAL ISSUES 

 

16. Issue #16 – Pre-Conference and Post Conference Evaluation Forms 

 

The Association agrees to accept the Special Magistrate’s recommendation to retain the 

District’s current pre- and post-conference forms. The Association withdraws its proposal.  

 
 

Back to 

Conten

ts 
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17. Issue #17 – Non-Classroom Employee Observation/Assessment Forms 

 

The Association agrees to accept the Special Magistrate’s recommendation to retain the 

District’s current non-classroom employee observation/assessment forms. The Association 

withdraws its proposal.  

 

 

18. Issue #18 – TEP Manual Evaluation Criteria 

 

The Association agrees to accept the Special Magistrate’s recommendation to reject IRCEA’s 

proposal on TEP manual evaluation criteria. The Association withdraws its proposal.  

 

 

19. Issue #19 – Final Evaluation Rubric 

 

The Association reluctantly agrees to accept the Special Magistrate’s recommendation to adopt 

the District’s proposal on the final evaluation rubric. The Association withdraws its proposal.  

 

 

20. Issue #20 – New Subject Area Classification 

                                                                                                                                                      

The Association agrees to accept the Special Magistrate’s recommendation to reject the IRCEA’s  

proposal on broadening the definition of a Category I Teacher. The Association withdraws its 

proposal.  

 

 

21. Issue #21 – Definition of Performance Deficiency 

 

The IRCEA agrees to accept the Special Magistrate’s recommendation to adopt the Association’s 

proposed definition of performance deficiency. The language would read: 

 

DEFINITIONS OF COMPONENTS 
 
Performance Deficiency  Performance indicated by receipt of a score on any Marzano element 

lower than Applying. 

 

Although contract language requires that an evaluator must provide written feedback with 

suggestions on how to improve performance, there is no definition with the contract on what 

constitutes a performance deficiency. It is imperative to provide a definition for performance 

deficiency. Without such a definition teachers would be subject to disparate treatment from 

evaluators, as what constitutes a performance deficiency for one evaluator may not for another. 

Without a clear definition, performance deficiency would be subject to individual opinions of  
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administrators. A single definition of performance deficiency is needed to ensure consistency 

and fairness. 

 

Sincerely, 

 
Dianne T. Falvo 

Treasure Coast Service Unit Director 

 

C Beth Weatherstone, IRCEA President 

 IRCEA Negotiations Team 
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